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P-ROGCGEEDI-NGS
(9:51 a.m)

CHAI RPERSON GRI FFI'S:  Good norning, |adies
and gentl enen. Let me call to order the public
nmeeting of March 4, 2003. This is the D.C. Board of
Zoni ng Adjustnments. M name is GCeoff Giffis,
Chai r man. Wth ne is Vice Chair, M. Anne Renshaw,
and also M. Etherly.

Representing the National Capitol Planning
Conm ssion is M . Zaidain this nor ni ng, and
representing t he Zoni ng Conmi ssi on will be
conm ssioners that were attendant to the applications
which we will be deciding, hopefully this norning.
Also with us is M. My, M. Nyarku is in and out, M.
Bailey, and M. Monroe representing Corporation
Counsel .

Let us call the first case for action this
nor ni ng.

MR MOY: Yes, good norning, M. Chairnman,
menbers of the Board. The first public neeting case
is Appeal of Application No. 16934 of the Advisory
Nei ghbor hood Comm ssion 6A, pursuant to 11 DCVR 3100
and 3101 from the admnistrative decision of the
Zoning Admnistrator to issue a building permt,

B445856, for the construction of a single famly
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dwelling allegedly in violation of the side yard
requi renents under section 405, in the R4 District at
prem ses 920 and 922 Constitution Avenue, N E , and
that's in Square 939 and Lots 27 and 28.

At the Board's public hearing on Novenber
19, 2002, the Board granted ANC 6-A's request to
postpone or continue the appeal application to
February 18, 2003 because Ms. Virginia Gaddis was out
of town. In addition, the Board requested that the
ANC refile the appeal for the building permt that was
i ssued. This has not been received by the Board.

Subsequently, on February 18, 2003, the
appeal application was rescheduled to today, March 4,
2003, because of the official closing of District
of fices.

The action before the Board is the
property owner's notion for dismssal as filed in a
letter from Holland and Knight on behalf of
Christopher Row, LLC, dated February 21, 2003, and
that's in your case folder as Exhibit 37. The basis
for the request for dismssal, according to Holland
and Knight, is that the ANC is appealing a permt
issue for the building foundation, and therefore the
Board | acks jurisdiction and that Virginia Gaddi s does

not have the authority to represent the ANC in filing
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That concl udes ny briefing, sir.

CHAl RPERSON GRI FFI'S:  Thank you, M. Mby.

kay, Board nenbers, | think M. My has laid it out

correctly, and the issue before us is the notion, not
the heart of the appeal, if we nove in that direction.

The two issues as | see it and as M. My
has also indicated is the authority, ANC authority.
The notion is comng in as to whether Ms. Gaddis has
had the proper authority to file the appeal on behalf
of the ANC, but | think we ought to nmake a
clarification. The application or the appeal dated,
if 1'm correct, 5-28-02, was actually signed and
filled out by M. Pernell, and | think that's the
heart of the issue, is whether the vice chair of the
ANC actually has the authority to have filed on
behal f.

Then of course we get into the issue if
not, is there tineliness involved in terns of granting
the authority of the ANC to pursue, and | think we
need to get over that threshold and then get to the
foundation, the foundation permt, whether it would.
I think the issue before us to decide is whether the
foundation permt could or would have -- would the

foundation permt and the docunentation of that, could
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it have resulted in a violation of the Zoning
Regul at i ons. I think we can have sone quick
di scussion on that also.

So, let us take up, first of all, M.
Pernell's standing in ternms of the vice chair. Ve
have quite a bit of docunmentation in ternms of the
actions that that ANC took. I, quite frankly, have
not been able to cross reference all of this
docunentation to find a date that coincides prior to
5-28-02 that authorizes M. Pernell to go down and
file an appeal, but 1'd like to hear others if they
have that.

| guess the question would al so be whet her
the vice chair on behalf of the ANC can do that, of
which | do not have a firm understandi ng.

Vel |, this could be a very short
di scussion. Wat dates are people seeing? |'m seeing
Novenber dates for the ANC of which action was taken.

| have the mnutes of the ANC 6-A nonthly public

nmeeting, date Novenber 7, of which 920 and 922
Constitution Avenue, NE was identified, and it's
addressing the fact that this Board, BZA  has
schedul ed a hearing of the ANC s appeal .

MR ZAIDAIN. M. Chair, just to clarify,

because | think we're all shuffling through our papers
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here as we're going through this. Are you | ooking for
the date that the ANC voted to designate Ms. Gaddis in
the matter to the BZA?

CHAI RPERSON GRI FFI S: No, | think M. --I
don't know why |I'm having trouble with that nane,
Gaddi s.

MR ZAIDAIN Gaddis, no | said d addis.

CHAI RPERSON (Rl FFI S: | think we're not
there yet. | nmean, the ANC | think in the process can
aut horize soneone to represent them and | think we

need to go back to the heart of whether the authority
of filing the appeal was there, and that is directly
to the vice chair Pernell and his authority to have
filed the appeal on behalf of the ANC

MR ZAl DAI N: Vell, that's the issue to
decide now is whether or not because the docunentation
| have, there's a docunent submtted by M. Gaddis
saying that in ny capacity as a nenber of the ANC --

VI CE CHAI RPERSON RENSHAW And that was
back in June.

MR ZAIDAIN That was in June.

CHAl RPERSON  GRI FFI S: Yes, in her
capacity.

VI CE CHAl RPERSON RENSHAW That she was

involved with the ANC as an elected representative at
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that tinme. She started the questioning of that
foundation permt and states here that on June 6 she,
at the wurging of the Hstoric Preservation Ofice
director, let's see, oh, M. Casey, the builder, cane
to a nonthly neeting of 6-A and that he had a new
permt to do foundation work and would be digging by
t he foll owi ng Monday.

Then it had a statenment about the nunber
of neighbors raising strong opposition. She foll owed
through as a nmenber of the ANC and then in July, 6-A
voted to appeal the foundation permt because of the
constituents' appealing.

CHAl RPERSON Rl FFI S: Vel |, actual ly
there's two different actions here. W're |ooking at
a conplaint referral form that was filled out by M.
Gaddi s, but according to this docunment | have, which
is Exhibit 36, it says, Chair Durrell, with the aid of
Daniel Pernell and Virginia Gaddis, filed the appea
with the Ofice of Zoning on July 24, 2002.

VI CE CHAI RPERSON RENSHAW | think it was
actually dated the 22nd of July. Then Ms. Gaddis has
a party status application in on this case, Exhibit
No. 24.

CHAI RPERSON Rl FFI S: So, what's the

opinion? |Is the opinion that in fact, it was properly
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filed, correctly authorized and tinmely? And if not,
why not? And if so, why so?

MR ZAl DAI N Vell, | can't answer the
tinely issue yet. | think we should take that up just
to go over that separately, but ny personal opinion is
that | think it was properly filed in person.

VI CE CHAlI RPERSON RENSHAW | would agree
with that.

MR ZAIDAIN But | need to sort through a
coupl e of other things here before | get to the tinely
I ssue.

VI CE CHAlI RPERSON RENSHAW | woul d agree
with ny col |l eague, M. Zaidain.

CHAI RPERSON CGRI FFI S: M. Zaidain, | was
di stracted. Wuat was your statenent?

MR ZAIDAIN M statenent was | don't see
a problem with the appeal as filed in terns of the
person that filed it. | am not in a position to
di scuss the tineliness yet.

CHAI RPERSON  (RI FFI S: | ndeed. I
appreciate that, M. Zaidain. Let me also clarify the
fact that the date | was renenbering off the
application was actually the date of the permt, |
bel i eve. It's the date of decision, 5-28-02. Thi s

was actually filed July 22, 2002.
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And M. Zaidain, your feeling is that the

vice chair has the authority to file this application
for appeal on behalf of the ANC, correct?

MR ZAlI DAl N As the way | understand it
as the sitting vice chair, yes.

VI CE CHAl RPERSON RENSHAW  As an officer
of the ANC, the vice chair can, in the absence of a
chair or the chair's inability to interact if the
chair is away, the vice chair feels that business nust
proceed, then the vice chair is able to continue
busi ness of the ANC.

CHAI RPERSON Rl FFI S: Ckay. Do we know
t hat that happened?

VI CE CHAlI RPERSON RENSHAW W don't have
any verification in the file that that is the case,
but we have, of course, a letter of July 22 signed by
Daniel Pernell, the vice chair, giving authorization
to Virginia Gaddis to deliver materials to the Board
of Zoning Adjustnent, the 6-A appeal, as it's
referenced, but | did not see anything in our packets,
M. Chairman, with regard to mnutes of an ANC neeting
that would say the vice chair is hereby authorized.
Because M. Pernell is a vice chair, he is assumng
here the authority to do so.

MR ZAIDAIN. Thus far, M. Chair, ny only
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concern with the reading of the facts of the case by
ny two colleagues kind of points to, | think, the
direction which your question was to Ms. Renshaw, and
that is that there still are a nunber of gaps that
don't really conport with the requirenents of our
regul ati ons. I nmean, we're being asked to, quite
frankly, infer a nunber of facts to kind of round this
out .

| want to be sensitive to, as | know this
Board always s, to the constraints and the
requirenents oftentimes that the ANC s struggle wth
as it relates to the procedural guidelines of this
body, but | think those procedural guidelines are in
place to insure that one, appropriate notice is given
to all of the involved parties in a particular
proceeding, and | just think here, the letter of the
law sinply wasn't followed in the nmanner than it needs
to be.

Wiile | mght be willing to perhaps be,
shall we say, a little open and flexible in other
aspects of our procedural matters, | think comng
t hrough the door is probably one of the nost inportant
parts of the process in terns of the need for clarity.

So, I'mjust not quite there yet, M. Chairman, in

terns of accepting these facts as being representative
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or satisfactory regarding the requirenents for an
appropriate ANC action authorizing Ms. Gaddis to nove
forward as a representative of the ANC

CHAl RPERSON GRIFFI S: I's there a
representative of the devel oper property owner here?
kay. |Is the ANC representative here? Ckay. Qhers?

It is in our regulations, we do have the

stated authority to request additional information
that substantiates authorization. So, we could do
t hat . W could decide on what's before us at this
point. So, |'mopen to suggestions.

VI CE CHAI RPERSON RENSHAW M. Chairman,
since the Board can request information to flush out
authorization, | feel that we should do so in this
case.

CHAI RPERSON (Rl FFI S: Ckay, and this is
the paranmeters that | would put on that. Ve woul d
t ake questions now and have answers and then be able
to decide, deliberate and decide, on what we're
presented today. | do not want to set this off again.

| think there's substantial information for us to do
it, but if there's further, that would be fine.

If I could have those two representatives
then to the table briefly, that would be appreciated.

That is the representative of the devel oper and the
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ANC. Do you want to just turn on your mke? |'mjust
going to have you introduce yourself. G ve nme your
nane and your address.

MR R CE M/ nane is Cody Rice. ' m
actually the ANC comm ssioner for the single nenber
district in which the property is |ocated. ' m not
the authorized representative. Virginia Gaddis is for
the ANC, but if | can provide any clarifying
information or go back through the old mnutes and
find things that would be helpful to the Board, |'m
here to do that.

CHAl RPERSON &Rl FFI S: That sounds very
direct. Can you clarify the situation for us? The
only thing we're looking to try and establish is
whether M. Pernell as the vice chair had in sone
capacity the ability to file the appeal, neaning was
the vice chair unavailable, was there a neeting, was
there a forun? This should be pretty quick.

MR R CE M understanding, and |'ve been
an ANC comm ssioner since January of this year. I
wasn't an ANC conm ssioner when these actions were
t aken.

CHAI RPERSON GRIFFI'S:  They didn't tell you
you'd be com ng down to things like this, did they?

MR R CE No. M/ understanding is that
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the appeal cane out of the Zoning and Licensing
Conmittee, went to the full ANC, was addressed at the
full ANC neeti ng.

CHAI RPERSON GRI FFI S: Do you know what
date that was?

MR Rl CE | believe that was July 11,
whi ch was the regularly schedule ANC neeting. At this
time, | don't have a copy of those mnutes, but I
coul d seek out a copy of those and provi de those.

CHAlI RPERSON GRI FFI S: Ckay. Wth regard
to Comm ssioner Pernell's involvenent, sort of the
background is that |ast year, the ANC 6-A went through
a lot of turnoil.

CHAlI RPERSON GRI FFI S: Actually, | think
that answers the question. | nean, that there was an
official action on July 11 of the ANC authorizing the
ANC to file the appeal. That's all we need to know.

M5. BROM: Good norning, M. Chairman.
Carolyn Brown with the law firm of Holland and Kni ght
on behalf of Christopher Rows LLC. First, | just want
to clarify if we're opening this up as a hearing at
this point?

CHAl RPERSON GRI FFI'S:  Ch, no.

M5. BROMN: It's just for --

CHAlI RPERSON  GRI FFI S: This is just to
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direct answers to questions to the Board in its

del i beration on this notion. | can find that in the
regul ations probably, but | don't think we need to.
The issue, |I'm giving you an opportunity just to

respond to the information that you just heard. So,
we're not going into any sort of new testinony or any
sort of oral argunents. It's just purely for
clarification.

M5. BROM: First, | believe that M.
Gaddi s was not an elected nenber of the ANC. She is a
conmuni ty menber of the Zoning --

CHAI RPERSON  (RI FFI S: Al right. You
understand the fact that the appeal, and this is where
this Board needs to go directly to based on vyour
notion is, and the notion frankly, we're expanding it
a little bit, and was there an authoritative person
that filed the appeal. The signator on that is M.
Pernel | .

M5. BROMN: |Is M. Pernell, yes.

CHAI RPERSON Rl FFI S: So, as | said, |
don't think Ms. Gaddis factors into this at all.

M5. BROMN: Ckay. Let ne address that
i ssue then. Still, there is no letter in the record
that shows the official vote, that shows what actions

was taken, that the ANC was authorized to file this
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appeal, and that is part of the ANC |aw. [t's not
part of the Board's regulations, and you can't get
around that deficiency in the appeal.

CHAlI RPERSON GRI FFI S: Right, and | think
you' ve touched upon in fact why we're having such a
difficult tinme in what may seem to be fairly sinple,
is that we don't have in front of us the ANC | aw, and
we don't have necessarily the base know edge of that.
So, the question cones, it's your opinion, if |
understand you correctly, that the vice chair did not
have the authorization of the ANC, and the record
doesn't show that that authorization was there for him
to file the appeal ?

M5. BROMWN W don't even have in the
record the official action of the ANC that they
actually wanted to oppose this building permt.

CHAI RPERSON GRIFFIS: kay. |Is there any
i ndi cation of why that m ght be?

MR R CE | can't speak as to why you
don't have a copy of the July mnutes, which | believe
woul d have indicated, you know, the ANCs initial
vot e.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR RICEE Wat you do have is a copy of

the Novenber mnutes, which was a followon neeting,
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and it references the ANC s appeal . These were the
mnutes that authorized Ms. Gaddis to represent the
ANC.

CHAlI RPERSON GRI FFI S: Right, and let ne
put it in the context here of what |'m thinking about
Ms. Gaddis, and other Board nenbers nmay think
differently. I don't think there's any reason why
even the date of the hearing that authorization of
representation could be made. O course, we'd like to
know ahead of tinme, but the ANC could have cone down
here, and you can tell nme if either of you disagree,
and said, you know, this is the person presenting our
case. So, that authorization is an interesting point
in terns of the ANC, but it doesn't go to the heart of
the issue that's now before us. Any disagreenment with
t hat ?

M5. BROM: No disagreenent. It does not
get to the heart of the issue.

CHAlI RPERSON (Rl FFI S: R ght, okay. Boar d
menbers, other questions for clarification needed?
Then | would urge sone sort of action on this.

Comments, further deliberation?

VI CE CHAI RPERSON RENSHAW Vel |, M.
Chairman, | would like to get a copy of those July 11
m nutes where 6-A voted to file the appeal. | think
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t hose m nutes are needed.

CHAI RPERSON &Rl FFI S O hers? Ms.
Renshaw, you're asking for that so that we mght
conti nue the deliberation on this notion?

VI CE CHAI RPERSON RENSHAW  Yes.

CHAI RPERSON GRIFFI'S: You know, | tend to
agree on nost cases with that and that this Board
does, in fact, if make any error, which |I'm not sure
we do, but if we do, in fact, nake error, it would be
in the direction of trying to get as nuch information
as possible, and I would totally agree.

However, we have a situation here where
this has actually been continued. This has been set
just for this notion. I["m not sure how nmany nore
steps that we could take in waiting for the proper
information to cone in. | mean, |'m reviewing, in
fact, the transcript fromour last, where | think this
Board was fairly clear in laying out things that
should be addressed, and also clarity of -- | think
the notion subm ssion lended a ot of clarity to what
would actually be problematic from the ANCs
per specti ve.

So, ny point is how nuch nore tinme do we
lend to that, or do we proceed with it today? M.

Zai dai n?
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MR ZAl DAl N Vell, | think there are

ot her issues that we need to discuss with the appeal.

CHAI RPERSON  (RI FFI S: Yes. What |I'm
attenpting to do is tackle these individually, but if
we want to pull themall together, that's fine.

MR ZAIDAIN.  Well, | think there's a --
and this was raised in the brief from Holland and
Knight, is there's an issue kind of ripeness in terns
of the type of permt appeal. | don't know if we want
to get into this point.

CHAl RPERSON GRI FFI S: | understand that.
That was good to keep us focused on the one sinple
thing at a tinme.

MR ZAl DAl N: Vell, there's nothing ever
sinple in these issues.

CHAI RPERSON Rl FFI S: I'd like sone

conments on the authority of M. Pernell to file the

appeal .

MR ZAl DAI N Vell, | think there's an
inmportant issue, | nean, in ny mnd in terns of what
this Board can do. | thought it was properly filed.

However, there's been the argunment raised on other
sets of rules in ternms of what is official from an
ANC. | am struggling with whether or not we can, you

know, nmake a decision on how an ANC operates, which is
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effect what we're |ooking at here. I"'m not sure
that's proper for us to do.

VI CE CHAI RPERSON RENSHAW Wl |, we have
to, it seens, |look back to the mnutes to give us
gui dance as to how matters are brought to the ANC for
vote and then forwarded to this body under an appeal.
| am just asking for those m nutes because they seem
to be critical. Wiere it states here that a
subm ssion by Ms. Gaddis that ANC 6-A voted to file an

appeal of the foundation.

MR ZAI DAI N Ddn't we request those
m nutes at our last neeting? | thought we did.

MR ETHERLY: Well, | think that, if | na,
M. Chairman, | think that goes back to your conments.

As you review the mnutes of our prior proceeding on
this matter, you know, once again, ny concern is,
while | see the direction in which Ms. Renshaw is
trying to go wth her suggestion of |ooking at
m nutes, ny concern is that, you know, we continue to
set a precedent for if the ANC, if the letter of the
ANC law itself is not followed, then are we creating a
new bright line task or even a very fuzzy task that
really has no boundary to it in terns of well, what
does the Board then look to to determne if the

appropriate ANC action were taken?
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I"'m distressed with -- ['Il admt, yes, I
am distressed with the outcome of ny position because
the outcone is saying that the appeal was not properly
filed, but I think the letter of the ANC law is fairly
clear. Wile, once again, generally broadly speaking,
| try to be as -- what's the word I'm | ooking for, as
flexi ble as possible here, but once again, | think in
terms of getting into the door of the courthouse, as
it were, those requirenents are very specific, and if
those requirenents aren't followed and you still
neverthel ess open up the opportunity to get in the
door, you run the risk of doing a disservice to what |
think is a very clear body of law as it relates to the
ANC law, and that's what concerns me, because if you
then say okay, well, we want to look at the mnutes
and determne what was the intent of the ANC okay,
well then do you stop sinply at the mnutes of the
neeting in question or do you look at prior mnutes?
I mean, the ANC law there is not only to protect the
ANC, but | also think it's there to protect other
parties as well.

I think we'd have a very different
argunent if it were the applicant with this problem
com ng before us as opposed to the ANC That's ny

concern, M. Chair.
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VI CE CHAlI RPERSON RENSHAW However, while

the law seens to be very -- is very concise and very
straightforward, the ANC s on the other hand sonetines
are not well oiled nachines. The ANC s, sone ANC s
have a difficult tinme because of getting a quorum or
because of illness or absence of officers, for
what ever reason don't cone together as neatly as we
woul d |i ke themto.

Renmenber, when cases cone before the BZA
we sent out, the BZA, or the Ofice of Zoning, sends
out a sheet which ANC s should regard in responding to
the BZA on a case in their jurisdictions. Sonetines,
and | mght say often, we get a response from an ANC
that's not fully flushed out but is signed by the
proper person, the proper officer, a chair or a vice
chair, not an executive director or an admnistrator,
but it's not really fully formed, yet we accept it
because we say that there is a neeting and that a
guorum was present and that it was duly noticed, et
cetera.

As far as the basis for accepting or
rejecting an application, sonetinmes that is not filled
out . Vell, here is the case where it could be that
the ANC was just not in a position to adhere to all of

the letter of the law as we present it, and | think
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that some flexibility is needed here, and hence the
need to go back to take one nore chance going back to
July 11 and asking for a copy of the mnutes where 6-A

allegedly voted to file an appeal .

MR ZAIDAIN Well, let nme flush out what
you're saying a little bit. Isn't that why we have a
time window, though? | mean, they have 60 days from

the issuance of a permt to get their act together and
get an appeal file. | nean, do you think that that's
enough flexibility within itsel f?

VI CE CHAlI RPERSON RENSHAW But we are able
to hear a case for a waiver. VW do waive various
matters into the record. W do have sone flexibility.

MR ZAIDAIN R ght, but -- well, okay, I
see your point.

CHAI RPERSON &Rl FFI S: Ckay. W need
action. |s there a notion? W have the notion before
us to dismss the appeal based on the lack of
authorization. W have articulated that in how we are
viewng that notion, and so | would ask if there is a
notion fromthe Board to uphold the notion to dismss,
or is there a notion to deny or not uphold it?

VI CE CHAI RPERSON RENSHAW M. Chai rman, |
nove to deny the notion to dismss the appeal on the

| ack of authorization.
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CHAlI RPERSON &Rl FFI S: Is there a second?

Vell, I'Il second for discussion. | think this is
conplicated in the fact that we don't have all the ANC
law in front of us. | think, as we have said, we
often err on the side of getting things to us so that
we can deliberate on the substance and not on the
technicalities.

M. Etherly brings up an excellent point
of, you know, when do you close the door, and if we
don't have definitive areas where we close the door
how do we ever get anything done, if | could
par aphrase you. | think we do need to rely on that.

One of the pieces that | look to is, first
of all, this is tinely. Tineliness has always been a
big issue on this Board, and especially for appeals,
and it seens |like that was done correctly.

The other issue | go to, and | ook at an
officer of the ANC, which has taken official action
and the vice chair, nonetheless. | think that's also
substantiated by the mnutes that we have in Novenber,
and that's the discussion that happened in the ANC
that tal ked about the appeal that was already filed
and the fact that they were trying to organi ze on how
and who would represent it and how they would put the

case on.
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I find it sonmewhat frustrating that a
sinple docunent is what we're spending 45 mnutes
tal ki ng about, which could have been presented, and we
coul d have noved on, but | would, in the sense of and
with the information we have, support the notion to
not uphold the dismssal based on this ground and see
if we could nove along into the substance of sone of
t he other notions and see where that takes us.

MR ETHERLY: | appreciate your comments,
M. Chair. Just in respect to the notion, you know, |
continue to hold the same concerns. | just sinply
think you run the risk of just once again doing a
di sservice to the regulations and the laws that we
have set out. At the tine, acknow edging that there
are chall enges, very practical chal | enges and
substantial challenges that a nunber of our ANCSs
face, creating |oopholes to address that | just think
ultimately undermnes the entire system that we're
trying to work wthin here. | don't see any
conpel ling reason to do that here.

| believe the record denonstrates, if
anything, that the ANC in this regard, other than on
this very inportant point, which is unfortunate, has
nevert hel ess been very organi zed and very focused with

regard to their scrutiny of this particular case, so
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I"m not convinced that we sinply have an issue of the
ANC kind of dropping the ball here. | think they've
been very focused, but perhaps just not enough on the
very inportant point of making sure the wal k through
the front door of the courthouse was done in conplete
conpliance with the | aw.

Thank you, M. Chair.

MR, ZAl DAI N Vell, we're taking these
i ssues up specifically because there are several. I
nmean, right now, we're |ooking at whether or not this
appeal was filed by a properly authorized nenber of
the ANC, correct? That's specifically what we're
| ooking at. | mean, M. FEtherly, | think you're
bringing up issues that in terns of the submttal of
information and there's a whole host of other issues
that | think we need to get into.

I think on this specific notion, we can
vot e.

CHAI RPERSON GRIFFI'S: kay. Then | would
ask for all those in favor of the notion, which is not
to uphold the dismssal based on authority to signify
by sayi ng aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S: And opposed?

MR ETHERLY: (Qpposed.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28
CHAI RPERSON (Rl FFI S: Thank you. Let's

record that vote.

MR MOY: M. Chairman, just for the
record, Ms. Carol Mtten is not present, of course,
and she submtted a proxy vote, and in doing so, she
addressed two primary issues on this notion to
dismss. The first issue | think relates here because
it has to do with her coments on Virginia Gaddis'
authority to represent the ANC, and she, 1'll read
this verbatim

"I think we need to settle the point about
whether Ms. Gaddis is representing herself or the ANC
but | don't think it is a basis for dismssal. If we
establish that she was not authorized to represent the
ANC at the tine the appeal was filed, can't she just
be viewed as a private citizen who filed an appeal ?"

CHAl RPERSON GRIFFI'S: Ckay, and that's an
i nteresting point. |'m not sure how you're going to
record her vote in that we've substantiated the fact
that she didn't file the appeal. So, 1'll |eave that
up to you, M. My.

MR MOY: Thank you, sir. Then for now,
['I'l record the vote as 4-0-1.

CHAI RPERSON GRI FFI'S: Correct.

MR MOY: Wth those in favor of the four
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vote supporting the notion is of course the Chairnman,
Vice Chairperson, M. Zaidain, and M. Etherly, and
Ms. Mtten in the not present with a proxy vote as
neutr al

MR ETHERLY: Just to correct the
recording of the vote, |I voted in opposition.

MR MOY: In opposition, |I'msorry.

MR ETHERLY: Yes, sir. So, that would
be, | believe, 3-1-1.

MR MIY: Yes, that's correct.

MR ETHERLY: Thank you, M. Chair.

CHAI RPERSON (Rl FFI S: Ckay. W'l |eave
it at that.

Ckay, next issue, the fact of whether the
proper permt has been appeal ed. | think that's the

way to articulate it. The basis of the appeal, and it
is clearly stated even in the application, that it is
the B445856, that's the foundation permt. Then
there's an indication that in the Habits space which,
by regulation, is a side yard.

W need to have conversation on that, and
the heart of this matter is whether the foundation
could result in a violation of the zoning regul ati ons,
and if so, then we can proceed with an appeal and get

it scheduled. |If not, then we could take that up and
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di sm ss the appeal .

This is going to be an interesting one
al so. Based on the fact in the record, | can be
corrected, we obviously don't have the foundation
drawi ngs. So, the assessnent of what effect it could
have on zoning regulations, of course, would be
t hi ngs that happened, area anyway, area issues and the
zoni ng happened above grade.

One could assunme, and here's one side of
the argunent, one could assunme that the foundation
permt is below grade, and therefore, how could it, in
fact, inpact anything that dealt with the side yard,
which is what is going to be appealed or what is
proposed to be appealed in this.

If it is below grade, it would not inpact
the side vyard, and therefore, there would be no
grounds to appeal the permt. | think this Board is
being asked to nmake sone assunptions regarding the
permt and the scope of the permt wthout having that
docunentation, and |I say that neaning ny first thought
was well, is any portion of the foundation com ng out
of the ground.

VWll, one can think logically and conmon
sense that certainly sone portion of that would be out

of the ground, but would it then support the base
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building permt, nmeaning would it on face the
foundation permt, would that necessitate or dictate
where the actual walls of the new construction were
going to go, and | don't think you can assune that
based on the fact that that's, you know, that's the
appeal in front of us, the foundation permt. |'m not
sure how far we go with it, but let ne hear from
others, if they have coments.

MR ZAI DAI N: VWll, you brought up the
poi nt about whether or not the foundation dictates the
| ocation of the structure. | think the word structure
is what we need to | ook at, because if you |ook at the
definition of a side yard, it's neasured fromthe |ot
line to the structure, not to the foundation.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR ZAIDAIN  So, it kind of turns into a
semantical argunent, but there is the possibility that
a foundation is not necessarily going to dictate a
structure. It could be laying out the prinmers of a

retaining wall for the outside of the building or

what ever .

So, we have to | ook at whether or not this
permt was the permt to appeal, and |I'm of the
opinion that no, it wasn't. | nean, | think that if

we go down the road of hearing appeals for just pure
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foundation permts, that we're going to be extending
beyond the zoning regulations, and that's what we're
here to review appeals of permts that deal with the
zoning regulations, not building codes or whatever
el se there may be.

I just don't see the connection between a
foundation permt and the zoning regulations, and you
know, | nean, like | said, it turns into a semantical
argunent, but nost appeals that we hear always end up

turning that way.

CHAI RPERSON GRIFFIS: Right. | appreciate
t hat, M. Zai dai n, and | think that's well
arti cul at ed. The other problem | have with this is

from our transcripts of Novenber 19, '02, this Board
al so indicated that perhaps the wong permt was being
appeal ed, and gave an opportunity, although it would
have, |'m sure, been opposed, but given an opportunity
to correct it. That would have neant we waived our --
or how we dealt with it, I'm not sure in terns of
anendi ng an appeal that was happeni ng.

Again, I'mnot -- | feel as though we're
left in many respects to create or assunme what shoul d
be in the record or what mght be in the record. Now,
on appeals, we often do have to assume certain things

because we're not getting into the substance,
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certainly on notions, but this seened to be fairly
strai ght forward.

MR ZAl DAI N Ri ght. | nean, | can see
where the concern would be in terns of filing for this
permt, and | can synpathize with that approach, but I

just think that we have to look at the legality of the

appeal and the permt for which it -- the type of
construction the permt aut hori zed. For this
particular permt, | think it's not wthin our purview

to reviewit.

CHAl RPERSON GRI FFI' S:  Ckay.

VI CE CHAI RPERSON RENSHAW But is it
possi bl e to anend the appeal to --

CHAI RPERSON (RI FFI S: But it would be on
our own volition to do it. W're not even being
pushed to proceed in that fashion. I'"'m not sure |
want to put together the case of the appeal.

VI CE CHAI RPERSON RENSHAW  Has Ms. Mtten
articul ated through her proxy anything in this regard?

THE CLERK: M. My?

MR MOY: Yes, she has, on this second
issue, and here again, it deals on your discussion
here about the appeal to the wong permt. Let nme
read it verbatimif | may.

CHAI RPERSON GRI FFI'S:  CGood.
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MR MOY: "The foundation permt, No.

445856, was issued May 28, 2002, and the appeal was
filed July 24, 2002. The building permt for the
dwelling submtted permt No. 447067 was issued July
12, 2002. | think it was an honest mstake on the
part of the Appellant, who sinply appealed the first
permt that was issued in an attenpt to get
construction hal ted.

"There is no evidence in the record that
prior to the February 3 filings by Christophers Row
(by Holland and Knight and Kass, Mtek and Kass), the
Appel lant was put on notice regarding the fact that
the appealed permt was for the foundation only, not
the house itself. | know that the Appellant was aware
of those words being on the permt but perhaps not the
significant of those words.

“"I'f the Appellant were to seek to anend
the appeal to include permt No. 447067, | would
support that."

MB. GADDI S: M. Giffis, would you allow
nme to join the conversation?

CHAlI RPERSON GRI FFI S: ' m not sure. Can
you give nme your name and your address?

M5. GADDIS: Virginia Gaddis.

CHAlI RPERSON GRI FFI' S Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35
M5. GADDI S: Al right. | have pictures

here of the foundations, and we know that within the
week after this foundation permt cane out, maybe not
a week but within ten, 12 days, there were several
permts that were approved that had been sent to M.
Casey.

CHAI RPERSON GRI FFI S: kay, but do you
understand our difficulty in that we have only before
us, and we deliberate on the record, the appeal of the
foundation permt.

M5. GADDIS: Could I show you a picture of
t he foundation, and we know what went in on top of it?

CHAl RPERSON GRIFFI'S:  Not yet. Well, what
are you saying that the picture is going to show us?

M5. GADDIS: The picture is going to show
how cl ose the foundation was to the retaining wall of
t hese peopl e.

CHAI RPERSON GRI FFI S: Yes, | understand
t hat .

M5. GADDIS:  Yes.

CHAlI RPERSON GRI FFI S: But in taking those
phot ogr aphs, |ooking at the foundation and | ooking at
the permt docunents, you are confidant that that is
the only basis of which this appeal wll be

successful ?
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M. GADDI S: I believe that the reason

that we canme to do sonething at the time of the
foundation permt was that it appeared on the face of
it there were a nunber of strictures that they were to
obey, and they were distanced from the curb. | nean

that was sonething that everybody could |ook at and
r ead.

CHAI RPERSON  CRI FFI S: I"m not sure |
under stand what that is.

M5. GADD S Vell, he was told that he
couldn't build closer than 30 feet. He put the
foundati on any closer than 30 feet to the curb, and of
course, we could see that he had already gone further
t han that.

CHAl RPERSON GRI FFI'S:  Ckay, but the other
guestion | have is you feel that appealing the base
building permt, the actual structure permt, was not
t he proper course of action?

MB. GADDI S: | feel that it was because
you have to get ahead --

CHAI RPERSON GRI FFI'S:  But that is what you
di d not do.

M. GADD S: See, this, you speak of
timeliness, but this was tineliness on our part rather

that waiting and waiting and then waiting for what?
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CHAl RPERSON GRIFFI'S: Wre you aware when

the base building permt was issued as opposed to the
foundati on permt?

M5. GADDI'S: The other permt?

CHAI RPERSON GRI FFI'S: Yes.

M5. GADDIS: Yes, | think it was the 12th
of June.

CHAI RPERSON GRI FFI S: And the reason for
not filing an appeal, just for safety's sake, on that
permt?

MS. GADDIS: The 12th of July, | think it
was.

CHAl RPERSON GRI FFI'S:  That's okay. Wiat's
the reasoning for not filing an appeal of that permt?

M5. GADDI S: VW only heard for the first
time, M. Casey cane to our neeting on July 11. He
had never yet come to this comunity to tell us about
his project. He had been invited in Decenber.

CHAI RPERSON CGRI FFI S: [''m not sure that
answers ny question here. Perhaps |I'mnot clear.

M5. GADD S: And this year, and this is
now July of the follow ng year.

CHAI RPERSON (RI FFI S: No, | understand
that, but you have a base building permt that cane

out. You decided not to appeal that permt?
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M5. GADDI'S: A basenent did you say?

CHAI RPERSON GRI FFI'S: A base buil ding, the
mai n bui | di ng.

M5. GADDI S: Mai n bui | di ng. No, | don't
believe that permt was yet. The foundation appeared
to conme first.

CHAI RPERSON GRI FFI'S:  That's true

M5. GADDI S: In ny recollection, and it's
possi ble that there could be a | apse there, but | --

CHAI RPERSON &Rl FFI S Ckay, | think
under st and.

M5. BUFFO M. Giffis, may | respond?

CHAI RPERSON GRI FFI'S: Yes.

M5. BUFFO  First, I'mnot clear if we're
accepting testinony here again, but | think what was
just said nakes it clear that they had the opportunity
to appeal the building permt but they chose not to.
Furthernore, in one of the subm ssion argunents that
was filed on January 21, they nake reference to the
fact that they appealed the foundation permt with the
understandi ng that eventually another permt was going
to be issued for the building, but it was sort of
preenptive strike, but that it didn't work.

Furthernmore, wth the filing of our

pl eadi ng on February 3 and again on the 21st, they had

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39

anple opportunity to respond to all of these issues
bef ore you today, and they did not.

CHAlI RPERSON GRI FFI S: You're saying wth
the notification that you, or the correspondence you
gave the ANC, they had tine to bring in tinely an
appeal of the base building permt?

M5. BUFFO It would not have been tinely.

They had the opportunity to do that back in July, and
t hey chose not to.

M5. GADDIS: That's the follow ng July.

M5. BUFFO And this issue about appealing
the wong permt has been on record now since February
3, and it has never been addressed until this day I
think that we're accepting new evidence into the
record by testinony today.

CHAI RPERSON (Rl FFI S: W haven't accepted
new evidence. W have clarification of the record at
t his point.

M5. BUFFO darification, but | think we
still need to be careful.

CHAlI RPERSON GRI FFI S: I like talking to
peopl e. It's a lot nore interesting than papers and
reading it all. So, that may be ny error. However
Board nenbers, any other questions of clarification or

can | hear deliberative coments?
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MR ZAl DAl N No further questions here,

M. Chairman, but just for the sake of deliberation
you know, as we noved into this phase of the
conversation, 1've just had the naggi ng thought that
if you're in for a penny, you're in for a pound.
W' ve opened the door through some Grc du Soleil type
contortions, and now once again we're kind of
returning to the letter of the law, and you know,
comng at the Applicant for not adhering to that in
terns of the appeal not being appropriately directed.

CHAl RPERSON  CRI FFI S: But there's a
di fference of process and substance, but | appreciate
the direction you' re going.

MR ZAlI DAl N: But | think, you know, in
the context of our proceedings, both are equally
inportant, and that's why we have the |evel of detail
that we have from a procedural standpoint as well as
t he course and substance of the zoning regs.

Be that as it may, | sinply believe M.
Mtten nakes an excellent point. If you' ve let the
dog into the yard, you mght as well take the fleas
with it. W don't have enough on the record to sinply
speak to -- I'm just full of netaphors this norning,
but what |I'm getting at is there's not enough on the

record to speak with any definitive clarity what the
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inpact of this foundation is going to be. If you' ve
opened the door, 1'll sinply be one coll eague who wl|l
stand right at the foyer and sinply say okay, they're
in here, let's take it all.

VI CE CHAI RPERSON RENSHAW So, you are
arguing for a hearing?

MR ETHERLY: | am arguing in -- | just
want to nmake sure I'mvery clear in terns of where we
are. There is a second notion which seeks dism ssa
based on the fact that the wong permt was
chal | enged. So, essentially it falls into a subject
matter jurisdiction case, just to paraphrase the words
that were of fered by counsel for the devel oper.

| aminclined to deny that notion because
I just sinply don't think there's enough information
on the case to definitively dispose of the question as
toif this is indeed the wong permt on the side yard
guestion because the issue is does the foundation
i ndeed i npact the side yard? W don't know.

MR ZAIDAIN Well, I'ma little confused.

| think the issue is not as broad as that, and |
don't know if your colorful netaphors confused ne in
your di al ogue there, but you know, we're talking about
when it comes to these appeals, we have to | ook at the

procedure to nake sure that we're hearing the right
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thing, that everything that we are dealing with is

| egal and in our purview

W ook at tineliness. | think this issue
was tinmely filed. W | ooked at authorization. e
dealt with that. Now we're down to was the right

permt filed or appealed, and | don't see how we can
be sticklers for the first two and then -- | can't
remenber your netaphor for the dog and the fleas, but
you know, | synpathize with the Appellant.

I understand the concern, but you know,
when it cones to these appeals, we have to make sure
the right procedure is followed, and I just don't see
how appealing a foundation permt is -- the basic
issue is can you appeal a foundation permt which
really isn't regulated by zoning for the nobst part,

and get a hearing before the Board of Zoning

Adj ust nent .

MR ETHERLY: But | think --

MR ZAIDAI N That's kind of a basic
I ssue.

MR ETHERLY: And | understand where

you're comng from Let ne just be sure |I'm clear,
and I'll avoid the use of additional netaphors. My
take on our initial ruling as related to the

aut hori zation issue was that we were not being true to
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the letter of the ANC requirenent, and it's ny concern
now that we are doing an about face and now, in this
particul ar conponent of the deliberation of the day,
returning to the letter of the requirenment and saying,
okay, |I'm going to pull a mgnifying glass out and
| ook at the appeal and take issue with the fact that
you hit the wong permt but not the right one.

The point that | believe M. Mtten
raises, which is an interesting one, is that ny
interpretation of our first vote is that we | ooked
beyond the letter of the law and kind of pulled sone
other things in to round out an appeal that wasn't
appropriately filed by, you know, in conpliance wth
the ANC law. Now what |'m saying is for consistency's
sake and sone sense of conpleteness to this result, if
you' ve opened up the door and |ooked at a couple of
additional things to nmake the appeal right, also open
up the door and look at the fact that | think as M.
Mtten said, the intent of the Appellant here was to
get at this whole project. They just sinply nmade the
m stake and threw the dart at the wong part of the
boar d.

Be that as it may, | think we have enough
in the record that speaks to the fact that the intent

here was always to look at the whole project. Yes,
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granted, they hit the wong appeal, but Ms. Mtten's

observation that we don't have enough information in
front of us to definitively state whether or not that
foundati on does indeed have an inpact on the side yard
is enough for ne to say look, let's try to clean up
this result and just | ook at the whole darn thing.

You know, perhaps |I'm just comng out on
t he wrong side.

MR ZAIDAIN  No, | understand your point.

| mean, | have a different take on our vote
previously, and | don't think it's worth rehashing
t hat .

MR ETHERLY: Right.

MR ZAI DAIN | think there was sone
information in the record show ng authorization that
was enough for nme to nove forward. | didn't think
that we were breaking or dramatically bending laws to
get that to work.

MR ETHERLY: Ckay.

MR ZAIDAIN But | don't know, | think ny
position is known.

CHAI RPERSON (Rl FFI S: The issue would be
this. |If this Board did not feel noved to uphold the
notion to dismss based on the appeal of the wong

permt, we would set this for a hearing. That hearing
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of the appeal would be specifically based on the
foundation permt, meaning we wouldn't hear any
testinony for anything other than what was in the
f oundat i on.

MR ZAIDAIN. Right.

CHAI RPERSON GRIFFI'S:  And that's the world
that we would exist in during the appeal .

MR ZAIDAIN R ght. That's a good point.

| mean, how can we assess whether or not a foundation
violates a side yard when a foundation can't violate a
side yard, according to the reading of the zoning
regs.

CHAlI RPERSON GRI FFI S: Whi ch woul d support
dismssing it based on that fact. The only reason to
nove on fromnot dismssing is the belief that at sone
point, there <could be evidence shown that the
foundation could inpact the side yard. That's the
i ssue of the zoning that's bei ng appeal ed.

My'am you're going to need to give
everything down to staff, and actually, we're not
going to be able to accept anything at this point.
So, it may be fruitless.

So, is there any other on that issue?
Everyone clear on what we're trying to figure out

here, and then if | could have sone strong words of
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action, that would be appreciated also. kay, no
strong words. Any words?

MR ETHERLY: M. Chair, in an effort to
nmove us forward, | would nove for denial of the notion
to dismss the appeal on the grounds that the
foundation only permt was the wong permt upon which
the appeal should have been based regarding a
violation of side yard requirenents, and would seek a
second.

VI CE CHAI RPERSON RENSHAW  Second.

CHAI RPERSON (RI FFI S: Further discussion
on the notion that is now before us?

MR ETHERLY: | think ny stance is pretty
clear on this particular question, M. Chair, so |
won't rehash additional conversation or run the risk
of floating additional nmet aphors or cliches or
pl atitudes or any other such.

MR ZAl DAl N | think that would be
beating a dead horse, would be a good one to use
t here.

VI CE CHAl RPERSON RENSHAW  Beating a dead
dog.

CHAI RPERSON  GRI FFI S: M. Etherly is
puni shing us for having fleas, clearly. So, if there

are other people to speak to the notion. M. Renshaw
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seconded.

Any comments, last words of persuasion?
Ckay, the notion before us is to not uphold the notion
to dismss based on the facts of the permt. So, |et
me ask for all those in favor, signify by saying aye.

(Chorus of ayes.)

CHAl RPERSON GRI FFI'S: O hers?

MR ETHERLY: Wiat does that nean
exactly?

CHAI RPERSON (RI FFI S: Let nme ask for all
t hose opposed?

MR ZAIDAIN:  Aye.

CHAI RPERSON GRI FFI'S: Aye.

VI CE CHAI RPERSON RENSHAW Do we have a
pr oxy?

CHAl RPERSON GRIFFI'S: W do. M. My, do
we have a proxy on this?

MR MOY: Yes, we do. |I'lIl need some help
here. Let ne do this first. Staff recorded those who
voted to deny the notion for dismssal, and | have
recorded three votes there, the Chairman, he Vice
Chai rperson, and M. Etherly?

VI CE CHAI RPERSON RENSHAW  No.

MR MOY: That's incorrect?

VI CE CHAI RPERSON RENSHAW That's
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i ncorrect.

MR ETHERLY: | think on the notion to --

CHAlI RPERSON CGRI FFI S: The present nenbers
split two to two.

VI CE CHAI RPERSON RENSHAW  Yes.

CHAl RPERSON GRI FFI'S:  What's the proxy?

MR MOY: (kay, the proxy --

CHAl RPERSON GRIFFI'S:  1'Il hel p you out.

MR MOY: Pl ease.

CHAlI RPERSON GRI FFI S: My reading of the
proxy, and | think it's fairly straightforward, is
that Ms. Mtten would vote not to uphold the notion to
dismss on the aspect of the wong permt being
appeal ed. Anybody el se disagree with that?

MR ETHERLY: I would agree with that
reading, M. Chair.

VI CE CHAl RPERSON RENSHAW  Yes.

CHAl RPERSON GRI FFI' S:  kay.

MR MOY: Ckay, that vote then wll be
recorded as 3-2-0. Thank you.

CHAI RPERSON QR FFI S Wi ch t he
inplication nmeans we're going to a hearing on this
appeal . So, let us look at a date certain for this
hearing, and once we establish that -- actually, |I'm

going to establish first the paraneters, the world of
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whi ch this appeal is com ng.
W wll look directly and first as a
prelimnary matter of the Board, it's own prelimnary

matter, of evidence of the foundation and how it, in

fact, substantiates zoning violation. Once we've
crossed that threshold, it will indicate where we go
fromthere.

There will be no -- we can be persuaded,
but we wll be I|limted in the time that that

persuasion can take place, but at this point, this
Board is not hearing anything other than appeal of the
foundation permt, neaning photographs of, you know,
street parties or anything else attendant to anything
el se that's happened in the site or on the site would
be of no bearing to our deliberation.

So, that's the first threshold that's
going to have to be addressed and very directly and
very quickly. Do you have the documents that were
submtted for the foundation permt? |'m asking the
ANC representative.

M5. GADDI S: It was ny understanding that
we were only doing the dismssal today, so that if |
do not --

CHAI RPERSON GRI FFI S: I'"'m asking you a

direct question. It's a yes or no. Then "1
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reclarify if you're not clear. Are you in possession
of draw ngs?

M5. GADD S: | am in possession of
phot ogr aphs that show the foundati on.

CHAI RPERSON  GRI FFI S: Do you have the
drawi ngs that were submtted for permt?

MB. GADDIS: | think | --

CHAI RPERSON GRI FFI'S:  You're appealing the
foundation permt. Certainly there were draw ngs
attendant to the issuance of that permt.

MB. GADDI S: Yes, yes, | do. I think I
do.

CHAI RPERSON Rl FFI S: Ms. Brown, do you
have t hose draw ngs?

M5. BROM: W have access to those
drawi ngs, absol utely.

CHAI RPERSON (Rl FFI S: This is what |I'm

intending to do, Board nenbers. You know, | don't
want to be playing guessing ganes. W can be very
cl ear. In fact, we've sat through appeals that took

nonths, if not alnbst a year, and decided very quickly
once we could see draw ngs. It would be ny great
advi ce that those be produced early on. W can take a
look at it, and as | say, that's what's going to

substanti ate whet her we nove ahead with this or not.
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Again, let ne be absolutely clear. I
don't know what the status of anything else is
happening on this. There is note in the record that
construction 1is continuing. Anything that's built
with any other permt wll not be gernane to the
appeal on what we're hearing.

So, that being said, let's set a date.
M. My, what of the afternoon, March 25? Wat of the

afternoon of WMarch 18, and what of the afternoon of

March 117

MR MI: Well, we have two cases in the
afternoon for hearing for March 11. If information
can be submitted that quickly. |'m seeing nodding of
heads.

CHAI RPERSON (RIFFI'S:  March 11 may be the
nost problematic in ny |ooking at the schedul e.

MR MOY: If we look at March 18, we have
an all afternoon appeal case in the afternoon. If we
coul d squeeze this as the fourth case in the norning
of the 18th, or the first case in the afternoon at
one.

CHAI RPERSON R FFI S: This is what |
pr opose. Il want to put this first thing in the
afternoon on March 18. Now, as M. My has said, we

had held the entire afternoon for a single appeal,
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meani ng they are expecting a good crowd, and we start
charging adm ssion that nonth, too. That's of course
a j oke.

However, what I'mgoing to do with this is
I think this appeal should not take a lot of tine. 1In
reviewng the information that's in the record and
reviewi ng what our parameters are going to be, I'm

going to allow no nore than two hours on that

af t er noon.

So, that being said, that's two hours for
the entire thing. I need you to craft your case
presentation to fit wthin that. Now, if | was

looking at it and dissecting it and having a little

bit of experience hearing these things, that would be

a case presentation of about 15 mnutes. Qur
prelimnary matter, of course, wll take a certain
amount of time, but |I'm hoping that information wll

be in so that we can have prelimnary review of it and
get to it right when we get out here and nove ahead.
So, is everyone clear on that? M. Brown?
M5. BROMN: Yes. Do you need any
subm ssion deadlines for receiving materials prior to
t he hearing date?
CHAI RPERSON GRI FFI S: Possi bl y. Let ne

first clear up the fact of the availability of March
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18. Ms. Gaddis, you're available March 18 to present

your case?

M5. GADDI S: Absol utely.

CHAl RPERSON GRI FFI'S:  Ckay, and Ms. Brown,
you' re avail abl e?

M5. BROMN:  Yes.

CHAl RPERSON &R FFI S: Ckay. Now,
subm ssi ons.

MR MOY: It would help the staff is
submi ssions could be subnitted, because of the
qui ckness of this, if we could have it by Mirch 12
because we like to forward information to the Board
the follow ng day. | would say either March 12 or
March 10. So, I'Il leave it for your convenience.

M5. BROM: And is that for both parties?

CHAI RPERSON (Rl FFI S: Wat are we asking
fromthe ANC? | nmean, we have the case. | nean, |'m
not -- well, oh dear. M. Brown, your subm ssion for
you is just the drawings, is that correct? |Is that

what you're anticipation is?

M5. BROM: Yes, we can submt the
dr awi ngs. | kind of feel like I'm building the case
her e.

CHAI RPERSON Rl FFI S: No, exactly, I

under st and t hat .
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M5. BROMN But | think that we can

di spense with this case quickly if | provide this.
CHAlI RPERSON GRI FFI S: Ms. Gaddis, do you

have the docunentation you need?

MB. GADDI S: | found the maps, surveys,
but it does -- | think it gives a pretty clear
picture. It may not be the exact -- |'mnot sure what

docunent is available on that.

CHAI RPERSON (Rl FFI S: Wen you went down
to DCRA, did you ever review the permt docunents,
actual draw ngs?

M5. GADDI'S: Yes, | did.

CHAI RPERSON GRIFFI'S:  |Is that the basis of
your case?

M5. GADDIS: Well, you wanted sonething on
11 by 17, so | -- these are |ocation surveys.

CHAI RPERSON GRI FFI S: Yes, it's a plat
plan, is it not?

M5. GADDIS: O the plat plan, neaning

CHAI RPERSON &Rl FFI S It shows the
property.

M5. GADD S: Meani ng one building, one
property, the 923.

CHAlI RPERSON GRI FFI S: Ckay, and it shows
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the | ocation of the foundation, correct?

MB. GADDI S Yes. Vell, it shows the
| ocation of the wall. | have pictures.

CHAlI RPERSON GRI FFI S: Ms. Brown, this is
what 1'd like to do, and | fully appreciate this.
It's not always clear on docunentations and all the
processing that we go through the build buildings. |If
you would nake avail able the docunents to M. Gaddis
for her review, the permts docunents and the
foundati on of the appeal. Ms. Gaddis, I'm going to
ask you to look at that, and you need to figure out of
what use that is to you in preparing your case. I
need that submtted -- there's another way to do it,
Ms. Brown. If I can take an indication of a concern
of the process here. | can set Ms. Gaddis to go down
to DCRA and get the docunents. I'"'m trying to
facilitate nore of ny time than anybody else's. I
nmean, they are public docunents. It's not as if we're
asking for sonething to be reveal ed.

Wiat |I'm indicating is that M. Gaddis
needs to format those and present themto the Board in
the way she wants to present her case, and that's what
we'll take up, rather than us having it all submtted
and us trying to deci pher what it is.

Again, the first question, and that is the
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subm ssion that should conme from you, M. Gaddis, is
the answer to our question, how does the foundation
violate the side yard requirenent. That's all you

need to show us.

M5, GADD S: | guess you don't want to
hear -- maybe you do.

CHAI RPERSON GRIFFI'S: | don't want to hear
it now

M5. GADDIS: On, you don't want to hear it
NOW.

CHAIRPERSON GRIFFIS: [I'mtelling you what
you' re submtting.

M5. GADDIS: (Ckay.

CHAI RPERSON GRIFFI'S:  And M. My is about
to tell you when that is to be submtted.

V5. BROM: M. Giffis, we wll provide
copies to the Appellant. | think we've bootstrapped

them along this whole entire process. Wuat's one nore

docunent ?

M5, GADDI S: W have not seen any
docunent s.

CHAl RPERSON Rl FFI S: An  interesting
conment .

M5. GADDI'S: Any docunents.

CHAl RPERSON (RI FFI'S: M. My?
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MR MOY: Yes. Let ne see if | can recap
this alittle bit.

CHAl RPERSON @RI FFI S: W have one
subm ssi on. It's comng from the ANC or the
representative, Ms. Gaddis. Wen is it due?

MR MOY: |'ll give you tinme. Let's make
t hat March 12.

CHAl RPERSON GRIFFI'S: | don't know.

MR, MOY: Can you do that, or do you want
it earlier? You want it submtted earlier, because
we're talking about the hearing on March 18, which
woul d be the foll ow ng Tuesday.

CHAI RPERSON &Rl FFI S Ckay. I's that
possi bl e by March 127

M5. GADDIS: Certainly.

CHAI RPERSON Rl FFI S: Ms. Brown, do you
want -- you'll be served that also, and do you want to
submt a date for any rebuttal on that?

V5. BROMN: W can have sonething turned
around within -- I'm sorry, what day of the week is
t hat ?

MR MOY: March 12 is a Wdnesday. |f you
want rebuttal and responses, we can nake it that
Friday, March 14.

M5. BROMWN:  Yes.
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CHAl RPERSON Rl FFI S: And you know,

frankly, that is what the hearing is also going to

enconpass. So, | nean, clearly, you' re going to have
that information. It will be before us. Anything you
can submt ahead of tinme would be fine. W'l | have
brief discussion onit, and then we'll nove on.

Any questions or clarifications?

M5. GADDI S: Yes. Could 1 inquire about
whet her you saw the conplaint referral within the file
that | made on June 7 that because they were not
giving nme permts. They were telling me there were no
permts up at the permt office. So, | went right
into DC. -- well, over a period of several days
wai ting on that.

CHAlI RPERSON GRI FFI S: Right, and | think
that is, in fact, what's inforned us in the course
that we're taking at this point.

M5. GADDI S: Ckay.

CHAI RPERSON (Rl FFI S: So, | think we've
renmedied that. Any other question or clarification of
subm ssi on procedure?

VI CE CHAI RPERSON RENSHAW M. Chairnman,
that --

CHAI RPERSON Rl FFI S: | f you need

clarification, Ms. Renshaw, we're in deep trouble.
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VI CE CHAlI RPERSON RENSHAW  That conpl ai nt

review formwas not in our records.

CHAI RPERSON GRIFFI'S:  Oh, the actual. It
was dated, though. | nean, we have the -- |I'msorry.

| wasn't clear.

VI CE CHAlI RPERSON RENSHAW W don't have
t he actual one, and that could be submtted.

CHAI RPERSON (Rl FFI S: I"'m not going to
take it into the record now. During the hearing, if
it becones a pertinent -- | think the point was how
that informed wus and that that had happened.
Certainly there were steps to be taken to get
docunents that were required. Those will now be
delivered to you. 1'll leave it to you guys to figure
out how you're delivering and where they' re delivering
and all that.

Anything else on clarification? Everyone
clear? W're going to be seeing you shortly.

Do you want to just reiterate the date of
the hearing and the tinme?

MR MOY: Yes, sir. The date of hearing,
March 18 at 1:00, and the information as requested by
March 12, that Wdnesday, and any responses to that,
that Friday, March 14.

CHAl RPERSON GRI FFI'S:  Good. Thank you all
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very much. We'Ill see you then.

M5. GADDI'S: Thank you.

CHAI RPERSON GRIFFI'S: Let's go to the next
case, please.

MR MOY: The next case is the Appea
Application of No. 16950 of Wst End Gtizens
Associ ation, pursuant to 11 DCVR 3100 and 3101, from
the admnistration decision of David Oark, D rector
and Robert Kelly, Zoning Adm nistrator, Departnent of
Consumer and Regulatory Affairs, or DCRA in the
i ssuance of the Certificate of QOccupancy, No. CO39477,
issued on August 16, 2002, to the GCeorge Washington
University, permtting the occupancy of the subject
prem ses by apartnent residential and parking use.
The Appellant alleges that the C of O was issued
wi thout full conpliance of the Zoning Comm ssion O der
No. 746-C. The subject premse is located at 1957 E
Street, N W

The Board concluded its hearing on the
appeal case at its public hearing on January 14, 2003.
The Board heard the facts of the case and determ ned
that additional information would be needed prior to
making its deci sion. The Board had asked additiona
information from ANC 2-A, due by the deadline of

February 7, 2003.
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The first information asked was a detail ed
statement describing ANC 2-A's concern regarding the
George Washington University and the feeding program
f oundat i on. That was submtted in a letter dated
February 28, 2003, and that's in your folders as
Exhibit 52 on page two.

Al so, ANC 2-A was to provide an official
resol ution concerning its position on the appeal case,
and that was also submtted dated -- that resolution
was dated Novenber 13, 2002 and submtted along wth
the other information that's also identified as
Exhibit 52. The Board should note that this docunent
was untinely since it was due February 7.

The Board asked fromthe Wst End G tizens
Associ ation due by February 7, mnutes of their August
19, 2002 board neeting, and that was provided to the
Board on February 3, 2003, and that's in your files as
Exhi bit 46. Exhibit 47 is the sane docunent, which is
a faxed copy.

No responses were submtted. Pr oposed
findings of fact were submtted by both the George
Washi ngton University and the Appellant, Exhibits 50
and 51, respectively. Those were submtted on tine.

Finally, Shaw Pittman, on behal f of George

Washi ngton University, has requested a notion to
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reopen the record to take notice of a Zoning
Conmi ssion order No. 746-D, and that's in your folders
as Exhibit 48. That letter was dated February 24,
2003.

Subsequently, the Appellant on February
25, 2003, filed opposition to GCeorge Washington
University's request to reopen the record, and that's
in your folder as Exhibit 49.

To conclude, on March 3, 2003, yesterday,
the Appellant filed opposition by letter to ANC 2-A's
subm ssion on February 28, 2003 as wuntinely, and
that's Exhibit 53.

That conpl etes ny briefing, M. Chairman.

CHAlI RPERSON GRI FFI S: Thank you. Ckay,
first let's take up the notion to reopen the record so
that it mght reflect the Zoning Conm ssion order No.
746-D. | think we can dispense with this very quickly
because as this is the  Zoning Comm ssion's
nodi fication to the previous Zoning Conm ssion order,
it is a public docunent. | think we can take judici al
notice of this, neaning we can indicate that we are
aware of this, and it would not necessitate a
reopening of the entire record for this subm ssion

| f our del i beration goes to that

nodification, it wll be clear. I would hope that
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Board nmenbers would articulate how and what they saw
in that or how it would, in fact, influence their own
del i beration. |Is there any concern, opposition?

| take it as a consensus then unless
hear any opposition that we wll proceed in that
f ashi on. There was a copy, of course, indicating I

think perhaps even in our own review of the zoning

procedure and |and use. W may have run across it
our sel ves. So, that being said, let's proceed and
look at the further deliberation of -- frankly,

think I can summarize the appeal of this, whether the
certificate of occupancy was issued in error, and |
think that is clear, the point that we heard under
appeal .

Now, let ne dispense with a few other
things that were in fact briefed up until the end, and
that is one issue that had cone up is that the
university had failed to <conply wth the D.C
Environnmental Policy Act. W had a clear discussion
on that in the first hearing that that was beyond our
jurisdiction or scope in this appeal.

There was a note in the condition of the
order that indicated that -- well, the Zoning
Conmi ssion put it in there that it should be in

conpl i ance. My taking and reading of that is it's a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

64

redundant fact. W don't have to condition absolutely

everything that is done to make things conpliant in

buil ding or code requirenents. It is inmplicit that
t hat happens or it is taken up wth other
jurisdictions. | think the Zoning Conmm ssion was | ust

very concerned that that would happen, and that's ny
reading of this specific condition how it relates to
this specific appeal. | can hear others on that if
there is a disagreenent.

W al so had issue of parking restrictions
or publishing or parking restrictions or how that was
to be dealt with. That also went to issues outside of
t he Conmi ssion's order, and to other agreenents.

Then in ternms of DCRA's failure to issue
fines, again, that goes to an enforcenent procedure of
DCRA, and | was not noved to agree that we had
jurisdiction on that point. So, | will open those up
first for any other coments or differences of
opi ni ons and how we address those.

Yes, M. May?

MR MNAY: | actually don't have anything

to add to that discussion except for generally

speaking to endorse what you' ve said so far. | do
want to say, though, for the record that | have read
the records, since | was not a part of the previous
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hearings on this case. | believe we have soneone el se
who wants to speak to that as well

CHAlI RPERSON GRI FFI'S:  Thank you

VI CE CHAI RPERSON RENSHAW  Thank you, M.
May, for the pronpting. |, too, have read the record
and have brought nyself up to speed on this case.

MR MNAY: If we could go back a second,
there were a few other issues that were raised within
the transcript in terns of other aspects of conpliance
with the initial PUD order, |andscape plan, you know,
retail, et cetera, et cetera. | didn't see that there
was sufficient evidence in any of those with regard to
any of those issues on which to base this appeal. In
ot her wor ds, specifically when it cones to
| andscaping, there is actually no evidence in the
record of individuals stating that sonehow it's not in
conpliance. | didn't see any indication that it truly
was.

Then the second issue had to do wth
retail, and it seens to nme that the clock is still
runni ng on that one.

CHAI RPERSON GRIFFI'S: R ght. | think that
was very substantiated, and that 1in fact it's
premature that we'd be | ooking at that.

MR MAY: Rght, and | think that, as far
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as | recall, are all the various |oose ends, which
boils us down to the essential issue, which is the

MR ZAl DAI N Vell, one other issue was
the Environnmental Policy Act, and | think the Chair
indicated the point on that adequately. One thing
that | found interesting in reading that condition, it
says that the D.C. Environnmental Policy Act will apply
to on all future canpus constructions projects, which
by the nature of its |anguage, would apply to projects
in the future and not necessarily this one, which nmay
also reflect the fact that this was a building that

was practically already built when GWNobtained it.

CHAI RPERSON Rl FFI S: | appreciate you
bringing that wup and for incorporation in ny
statenent. | didn't even want to address that.

MR ZAIDAIN. Right, I know

CHAI RPERSON (Rl FFI S: It's future, past,
present. It seened to go beyond, as | said, it seened
to be redundant of a fact.

MR ZAIDAIN. Right, exactly.

CHAI RPERSON @RI FFI S: In the condition.
Then do you want to bring up, begin deliberation, M.
Zaidain, on whether the certificate of occupancy was
in fact issued in error in this case?

MR ZAl DAl N: Wll, | think we've watered
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it down to the feeding program

CHAI RPERSON GRI FFI'S:  Correct.

MR ZAIDAIN. So, since | nade the comment
about the Environnental Policy Act, | now have to
start that discussion?

CHAl RPERSON GRIFFI'S:  That's right.

MR ZAIDAIN. Is that ny punishnent?

CHAI RPERSON GRIFFI'S:  That's right. Your
m ke is on.

MR ZAIDAIN  Well, first of all, | think
we shoul d di scuss whether or not the Zoning Conmm ssion
action, since we were allowed to take it into
consideration, and I'mreferring to the nodification,
changes our deliberation at all.

CHAl RPERSON GRI FFI' S:  Ckay.

MR ZAIDAIN. | nean, obviously it affects

directly what we're dealing with here.

CHAlI RPERSON GRI FFI S: Vell, | think that
may be a pertinent point. |'m not sure -- well, ny
mnd didn't start with that. In reviewing the record

and looking at the case that was rendered for the
appeal, | had first difficulty in reading the
condition for great clarity.

| understood the intent and the purpose

that the Zoning Conm ssion was |aying out of trying to
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inplenent this. dearly we have on face a base anount
of noney, a tinme line for paynent of noney, and the
purpose for which that noney should go. Now t he
details got a little bit cloudy in terns of what woul d
happen if, as indicated in the conditions, that the
programwasn't up and ready to go.

It seenmed |ike the Conm ssion took that
into an excel |l ent understanding, and that is they have
the availability to do tenporary neasures. They have
the ability to fund another program and then return to
the original as designed.

The difficulty was there was a |ever that
needed to be pulled, and that was a referral. So, the
question really comes down to the fact of was the
certificate of occupancy issued in error because the
referral was not given or that the noney wasn't paid
to the feeding programthat was to be set up

I think if you look at it, and what |
heard during the testinony is really, you get a
difficult situation that can arise and in fact did
arise, and that is, you halt the proceeding of the
issuance of a C of O for basic -- well, not based on
any fault of the University. M concern would then --
actually ny direct deliberation went back into the

record and also in the hearing, |ooking at well, what
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steps were taken? WAs there a realistic charge by the
University to inplenent this thing?

I think there's a substantial anmount in
the record of the tenporary steps that were put in,
not to nmention that there was fornally a request for a
referral to an additional feeding programand that the
noney wasn't just kind of absorbed, and they figured
well, we'll come back and find it when we need it. It
was set aside, and whether there was evidence in the
hearing that said well, you know, they controlled the
noney and all that. It was a separate account based
on the evidence, and that it was a separate account,
and it was identifiable, and the noney was there. So,
| think every step was taken to if not follow the
letter, the substance and the intent of doing it, of
fulfilling that condition.

So, | am-- yes, M. My.

MR MNAY: Yes, |I'd like to speak to |
guess sort of the initial circunstance that created
this, which was the order as it was witten. I
bel i eve that the Zoning Conm ssion, speaking for the
Zoning Comm ssion, that the intention was very clear
that there would be a course that was anenable to al
the parties involved and that if for sone reason,

whether it's because of the delay in conpleting the
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order or whatever other admnistrative hurdles had to
be cleared, there was sone delay, there would be an
avenue by which the University could proceed and get

their C of O and not be held up for the sake of del ays

in starting the feeding program | think that was
clearly the intention. Unfortunately, the way the
| anguage was witten, it put the University in a

position where, through no fault of their own, the
feeding program mght not start, and there mght not
be a place for them to send the nobney. Because of
that, the C of Owuld be theoretically held up.

Now, one can argue that, in fact, the
University was therefore obligated to sinply nake,
because the state of the feeding program in the mnd
of the Appellant was such that they could go forward,
the University sinply should have nade the paynent
because the foundation had been set up. So, | can see
the Appellant's point of view that there was the
vehicle there, and they should have acted on it.

However, in the end, we have to go back to
what the real point of all of this is, and the point
of re-issuing or issuing this PUD order and
conditioning it in this way was so that GW could
conplete their building, get a C of O and noney woul d

start flowi ng toward a feedi ng program
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CHAI RPERSON GRIFFI'S: R ght. | think that

the crucial piece, if I can interrupt you.

MR MAY:  Yes.

CHAI RPERSON CGRI FFI S: [t wasn't to fund
t he foundati on.

MR MAY: That's right.

CHAl RPERSON @RI FFI S: In fact, it was
explicit that it's not going to staffing, salaries or
anyt hing of that nature.

MR MAY: Exactly.

CHAlI RPERSON  GRI FFI S: It's going to a
pr ogr am

MR MAY:  Yes.

CHAI RPERSON Rl FFI S: So, even when you
state well, the foundation was there, the program

wasn't there.

MR MAY: R ght, and | think, frankly, you
know, there ny be issues with how that wording was
done in that it didn't give the foundation sufficient
flexibility to be able to get started, but that's a
different issue and should have been approached in a
different way. W sinmply can't say okay, the
foundation is there. VW need the noney, even though
the feeding program is not set up per the regulation

ei ther.
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Anyway, getting back to the basic point,

it's to finish the building, get the C of O and start
the flow of funds. Unfortunately, the way the order
was witten, it didn't allow that to occur. What the
Zoning Commssion then took up was this situation,
where the University's hands were tied and needed to
be able to proceed in sone nmanner, yet was unable to.
| think that, you know, the new order which allows 30
days or sonething for the foundation to respond and if
there is no designated alternate program then the
Uni versity can nove forward without it.

Again, it achieves that sane goal of
getting the noney out so that the benefit to the
nei ghbor hood can be there. | think that's what all of
this really boils down to, and | think that too nuch
of the appeal is focusing on the mnutia of
adm nistrative matters, and people need to focus on
what the intent of the order was and let things nove
f orwar d.

CHAI RPERSON (Rl FFI S: The end goal. I
think that's well said, M. My. If we look at the
nodification, and M. Zaidain, this goes back to your
point, is how are we infornmed by the nodification. I
think that it substantiated ny reading of the intent

of the condition, if not the latter, and that is that
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there was, you know, there had to be a stopgap if
everything wasn't totally in place.

M. My, and specific, or anybody for that
matter, this timng that has now been set up, can you
associ ate specific dates wth what's going on in terns
of when did the 30 days start?

MR MAY: | was told earlier today, and I
don't know this from having seen any docunentation of
it, I was told that it was February 7 that the 30 days
started. | also understand that the foundation nmay
have actually named a program since then. Do we know
that to be true?

CHAI RPERSON  GRI FFI S: Al l I  have is
actually the letter from Shaw Pittnman, which was the
cover of one of their subm ssions that indicated that
it states, be advised yesterday, February 27, 2000,
that the University was advised orally that the Foggy
Bott om Feedi ng Program Foundation, Inc., the not for
profit identity and Condition 9-A of the order has
identified an alternative existing feeding programto
which it wll direct the University's donation as
required by the order.

MR MAY: Yes, | see that.

CHAI RPERSON GRIFFI'S:  That being said, it

again goes | think to your excellent point of, you
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know, what is the end goal that's trying to be
achi eved here.

MR MAY: R ght.

CHAI RPERSON CGRI FFI S: And it seens |ike
things are rolling in that direction. If then,
February 7, '03 was the date of which the 30 days
start, then that would be after receipt of a witten
request from the University to the foundation. So,
we'd still be in that time frane.

MR MAY: W're still within the 30 days,
yes.

CHAI RPERSON GRIFFI'S: | see.

M5. KAHLON |I'msorry, M. Giffis. [|I'm
Bar bara Kahl ow representing Wst End CA Apparent |y
you don't have all the docunents that were submtted
for this file to the Zoning Comm ssion, and Ms. Maddox
just told me you're mssing the -- can you come up and
tell them precisely what they're mssing? You're
mssing both the mnutes that described the program
and the bill that was sent to GN for which no check

has yet been received by the foundation. Thank you.

CHAIl RPERSON (R FFI S: Wien was that
subm tted?

VI CE CHAI RPERSON RENSHAW M. Chairnman,
while we're waiting for that, | just wanted to bring
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to your attention the fact that ANC 2-A has submtted
a letter dated February 28 and a resolution,
attachnment of its Novenber 13 neeting, and requests
that it be waived into the record.

CHAI RPERSON GRIFFI'S:  Very well. Is there
any objection from the Board as to waiving in that
letter fromthe ANC? |Is there any objections for the
participants -- well, actually, | can't do that. Yes?

M5, KAHLOW Yes, on the Wst End file,
there is a substantial objection.

CHAI RPERSON (Rl FFI S: Right, and | have
that. Can you list the exhibits which you think we do
not have?

M5. KAHLOW The February 27 foundation
mnutes that were --

CHAl RPERSON R FFI S: Do you have an
exhi bit nunber on it?

M5. KAHLOWN | do not. They were faxed on
February 27 to the Zoning Commssion, Ofice of
Zoning, and also the invoice which was faxed on March
3.

CHAlI RPERSON GRI FFI'S:  March 3?

M5. KAHLOW Yesterday was the invoice.

CHAl RPERSON GRI FFI'S:  What's today's date?

M5,  KAHLOW March 4, but you got the
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ot her one | ast week, the other docunent.

CHAlI RPERSON GRI FFI S: Right, | mean, the
first thing I'm trying to «clarify is if the
information canme in and went into the file. The March
3, you said was a bill?

M5. KAHLOW An invoice to GN and you
were just copied on it so you knew that --

CHAI RPERSON &Rl FFI S: Wiy was that
pertinent for our information?

M5, KAHLOW Just because you mght ask
for it today, but the mnutes that showed the
desi gnation and the description of the new programthe
foundation had negotiated with St. Mary's Court were
subm tted and faxed on February 27.

MR ZAl DAl N: Is this just evidence that
t he foundation has been set up, or the feeding program
has been set up? Wat are we getting at?

M5. MADDOX: It is an absolute description
of the programwth St. Mary's Court with all the cost
factors, howit's to be divided.

MR ZAl DAl N: So, it's establishing that
it's set up and it's operating?

M5.  MADDOX: Yes. It wll be operating
when we can provide funding.

MR ZAl DAl N: Ri ght, but  what ' m
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understanding you guys are saying is that it's --
you're now saying okay, we now have a program which
t hey can donate noney to.

V5. MADDOX: It is an agreenent between
St. Mary's Court on 24th Street, which is an integra
part of our nei ghborhood.

MR ZAIDAIN. R ght, | understand.

M5. MADDOX: And the Foggy Bottom Feedi ng
Foundation, which is the entity that's operative under
the zoning order. Monies should be paid to the
foundati on because the agreenent is between the
foundation and St. Mary's Court for the operation of
the program not between George Washington University
and St. Mary's Court. The foundation board had a
neeting with St. Mary's board --

CHAI RPERSON (Rl FFI S: I think that goes
kind of far afield of what we're actually trying to
decide in the appeal, not to nention the fact of
anything that's happened in the past week. ' m not
sure how it has any pertinence to whether we, in fact,
view this appeal on the basis of the record, whether
the C of O was inproperly or properly associated. 1'm
going to caution the Board --

M5. MADDOX: Excuse nme, M. Giffis. The

reason | brought that to your attention was the fact
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that you were speaking from the letter from Shaw
Pittman.

CHAl RPERSON  (RI FFI S: No, | understand
t hat .

V5.  MADDOX: And we had equally at the
same time provided information.

CHAl RPERSON GRI FFI' S:  Ckay.

V5.  MADDOX: So, | was just asking for
fairness. Thank you.

CHAI RPERSON R FFI S: And 111 be
absol utely clear. In reading that, | was in a
di scussion with M. My on our deliberation the fact
of what was the end result that the condition was in
place to provide, and | think all it was doing was
substantiating the fact that it |looks like it's going
in the right direction.

Now that |'ve heard from the both of you,
I would just ask you to turn your mke off. M. Feola
has come up to the table. D d you have a coment, or
just making sure you had a place at the table?

MR FEOQOLA: | |ike being closer.

CHAlI RPERSON GRI FFI S: Yes. | appreciate
t hat .

MR FECLA Phil Feola, Shaw Pittman, on

behal f of the University. No, | was just going to add
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that the docunentation that West End G tizens just put
into the record is the docunentation that | referred
to in ny February 28 letter.

CHAI RPERSON QR FFI S: Ch, so you're all
tal ki ng about the sane thing?

MR FEOQOLA: Yes, we're not disputing that.

CHAl RPERSON GRI FFI' S:  Ckay.

MR FEQOLA Now we finally have the
alternative that we've been seeking.

M5. KAHLOW  The difference is it was in
witing. It was not orally. That's the difference.

MR FEOLA: M/ know edge of it was orally.

CHAI RPERSON GRI FFI'S:  Frankly, we'll |eave
that to you folks to deal with because there's not
much we can do with it.

MR FEQOLA They now have sonmewhere to
send t he noney.

CHAI RPERSON GRI FFI'S: Yes.

MR MNAY: M. Chairman, can | ask one
guestion of the people at the table?

CHAI RPERSON GRI FFI'S: Yes.

MR MAY: This is a Zoning Conmm ssion
guestion and not a BZA appeal related question, and
that is do | understand then what has been naned is an

alternative, or is this the foundation that's going to
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receive the noney to be able to transfer it to a
contractor, if you wll, who wll actually do the
f eedi ng progrant?

V5.  MADDOX: It's to the foundation who
has an agreenent with the contractor, who's St. Mary's
Court. So, they don't need to designate an
alternative feeding program because we now have the
instruments and the nmechani sm

MR MAY: They've been referring to it as

an alternative. I's t hat t he Uni versity's
under st andi ng, and are they anenable to this
arrangenent? |1'm sorry to take up BZA tinme on this,

but thisis a --

CHAlI RPERSON GRI FFI S: W'|ll give you 30

seconds.

MR, MAY: Thank you.

MR BARBER |'"m sorry. M understanding
-- I"'msorry, ny nane is Charles Barber. ' m senior
counsel wth George Washington University. | did

receive an invoice. M understanding, that this is an
alternative program because it's already in existence
a programat St. Mary's Court, and we are paying that
money directly to St. Miry's Court, as the order
provides, that if there is an alternative program

naned, that we pay it to the alternative program
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It's already existing.

CHAlI RPERSON GRI FFI S: Ckay, thanks very
much, M. Barber, and |I'm not going to hear anything
el se on that. M. My, | appreciate you stepping in
to say that.

MR MAY: M tinme is done.

CHAl RPERSON @RI FFI S: But clearly, |1
think, if anything, you ve evidenced the fact that
there may be a m sunderstandi ng. W, no nmatter what
our thoughts are, can do nothing about that unless you
think that we are pushed into the condition to
i ndi cate whet her we can deliberate on that.

MR MAY: | think that this has no bearing
on where we are right now, that we can decide this
without this question being resolved. However, |
would urge that, speaking again for the Zoning
Conm ssion, that this condition or this question be
resolved in a mutually agreeable fashion as soon as
possi bl e because | don't want the 30 days to kick in.
Then the University winds up namng their own, and
we're going to wind up with another appeal.

CHAI RPERSON  GRI FFI S: Right, well said.
He gets the last word on that.

M5. MADDOX: Under those instructions --

ready and should proceed with that. I's there anyone
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that wants to nake comments? M. Etherly?

MR ETHERLY: No, comments, M. Chair.
|"mprepared to nove forward.

CHAl RPERSON GRI FFI'S:  Ckay. Any others?

VI CE CHAl RPERSON RENSHAW No comments
other than we need to resolve waiving in the Foggy
Bottom ANC 2-A nmateri al .

CHAl RPERSON Rl FFI S: Ch, we did indeed.

It was a consensus, unless | can hear opposition at
this point, but I took it as a consensus, giving the
opportunity to the Board nenbers. So, we have

accepted that into the record.

kay, I'Il give a few seconds for folks to
re-order their thoughts directly to this. W have, |
think, clearly and decisively dispensed with nunerous
i ssues that cane up. Wat was before us was the basis
of either wupholding an appeal that the C of O was
issued in error, as it was not in full conpliance with
the Zoning Comm ssion's order 746-C, or the direction
of hol ding that.

| would nove, in effect, that we deny the
appeal of Application No. 16950 of the Wst End
Ctizens Association, and | would ask for a
second. assi stant conm ssi oner

MR MAY: Second.
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CHAl RPERSON GRI FFI'S:  THank you, M. May.

| think I've said ny piece on this. | would be happy
to answer or articulate anything further if the Board
nmenbers so desire. | think we went through a fairly
exhaustive exploration of this. | know all of us read
and reread the condition, and | think we can nmake our
coments known to the Zoning Conmm ssion privately of
what we thought of this draftsmanship of that
condi ti on.

I think, in all seriousness, the fact of
the matter is, as we do, | know the Comm ssion does,
takes great concern on how you wite conditions so
that they can be easily understood, and nost
inmportantly, inplenmented and neasured. This did cone
to a difficulty, but | think looking at the direct
record of whether it was in error that the Certificate
of CQccupancy be issued based on this condition, | do
not agree with, nor was | persuaded by the evidence in
t he record.

Rather, | saw, in fact, steps that were
taken, as we've talked about, and as are in the
record, total steps on the developer's point to
fulfill that condition. Wen there was unclarity or
uncertainty of what direction could taken, it seens to

nme that the best situation was, in fact, pursued.
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The nodification that has conme through
that | think infornms or substantiates mnmy opinion is
that the Zoning Comm ssion re-looked at it and was
clearly and nor e deci sively | ayi ng out t he
alternatives and the tine requirenents for that
alternative to be inplenented. Ohers?

Not hearing or seeing any response to
that, then I'd ask for all those in favor of the
nmotion to deny the appeal signify by saying aye.

(Chorus of ayes.)

CHAl RPERSON GRI FFI'S: And opposed?

(No response.)

MR MOY: The staff would record the vote
as 5-0-0 to deny the appeal.

CHAI RPERSON GRIFFIS: W're going to take
just a three mnute leg stretch recess, and we wll
return. W have one l|last case to decide in this
norning, M. My, is that correct?

MR MOY: Yes, sir.

CHAI RPERSON GRI FFI S: I would anticipate
that we will hear this nonmentarily and that we will be
out of here close to, if not on 12:00.

(The foregoing proceeding went
off the record at 11:38 a.m and

went back on the record at 11:51
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a.m)

CHAI RPERSON Rl FFI S: M. My, if you
could, identify the next case?

MR MOY: Yes, sir. The next case and
final case for the norning is Application No. 16976 of
Vivienne A Awasum pursuant to 11 DCMR 3103.2 for a
variance from the off-street parking requirenents
under Subsection 2101.1, a variance fromthe rear yard
depth requirenents under Section 404, and a variance
from the side yard width requirenents under Section
405, to allow the new construction of a flat, two-
famly dwelling in the R4 District at prem ses 757
Park Road, N. W, Square 2895, Lot 69.

The Board heard the facts of the case and
determned that additional information would be needed
prior to making its decision. Al so, the Board, at its
February 11, 2003 public hearing, anended the
application to include a required variance relief from
t he maxi mum nunber of stories.

The Board requested that the Applicant
provide additional information due by February 21,
2003, which they did, by submtting information on
February 21. That was to provide information wth
regards to a detailed site plan and diagrans, and

docunentation for a building height variance, which

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

86
woul d be Section 400.1, if appropriate. The submtted

information is in your case folder as Exhibit 30.
Al so, the Applicant submtted proposed findings of
fact. That is also in the sanme exhibit nunber.

The conpletes ny briefing, M. Chairnman,
unl ess you would like me to go into the nore specifics
of the detailed site plan and diagram

CHAl RPERSON CRIFFI'S:  No. Thank you very
much. | think that's fine.

| know you recall, Board nenbers, the case

on this. This did have an existing structure on it.

In fact, we have photographs of it. It was quite an
attractive structure. It is being proposed to build
new on top of the footprint of what was, in fact,
exi sting.

| think there can be no argunent that this
is a unique shaped lot, and size also | think goes
directly to that. The case is being put before us in
the practical difficulty of building on this lot is
one -- well, is the fact of if it was in total
conpliance wth the regulations, and that being
setting back the rear vyard, the side vyard, and
requiring or providing an off-street parking, that
there would be very little building area left, one

that would be insufficient for, and the case was nade
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in the recent submssion, insufficient for a single
famly or a matter of right developnment of a flat in
the R4 District, of which this is |ocated.

A quick digression and a point of
clarification for the Board, and | hope we understand.
W had anended the application for a nunber of
stories. | was a bit thrown off in the last briefing
as the project description kept talking about the
basenent. The |ast paragraph on the second page of it
i ndicates that the basenment is a cellar. So, clearly,
there is an understanding there from the Applicant of
what the difference is. Then there is substantiation
in their witten submssion that the ceiling of the
cellar level is 3 11-1/2" above the adjacent finished
grade, which would then classify it as a cellar.

I would just caution if there are further
subm ssions by this Applicant that they do away wth

using basenent in the description that is, in fact, a

cellar, as it may throw us off a little bit. | f
everyone is understanding that, | think we can nove
on.

| was also interested to note that there
was a subm ssion of the Post article. | think that is
interesting in terns of the environment, and certainly

goes to how this would have any detrinmental inpact in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

88

the area or of the zone plan. It doesn't go directly,
or it lends itself to the environnent. It thought
t hat was appropri ate.

What was nore interesting to nme is that
they characterized this building as in the Colunbia
Hei ght s Nei ghbor hood. | think the Washington Post
also did that. 1 have never known the Washi ngt on Post
to get neighborhood boundaries correct, nor of ny
nei ghbor hood, Col unbia Heights. But that again is
al so a very |arge digression.

So, let ne hear other deliberations on the
i ssues before us. W did have the diagram of the
parking that | think if you, although it was clearly
exaggerated, one mght say, on how deep the car would
go. | think the point, in fact, of what the inpact of
provi ding that space would have on the property if you
even tried to build around that.

At a legal dinmension of nine feet, | think
you' d have to actually nmake it nore substantial than
that in order to access the car, just for ease of use.

O course, that goes beyond the regulated parking
di mensi ons. My point being that | think it would
create, in fact, practical difficulties. As you cut
away the rear of that building and then had to expand

out onto the side of it and make a triangular shape
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just in program and format of a building, it seens to
become quite difficult, but | can hear from others
M. May?

MR MAY: Yes. |'mvery, very troubled by
the application, even with the anmended materials. One
of the things that we asked for last tine was an
i ndication of what the buildable area was if you did
abide by the side yard and rear yard and parking
requirenents. W have a diagram which attenpts to
show that, but frankly, exaggerates sone of the
requi renents and msses them in other areas. So, it
doesn't really denonstrate the issue that | was trying
to get at when | nade the initial request for this
i nformation.

I think | have to agree with you right
from the start that this is a wuniquely shaped
property, and it's ripe for sone additional
consideration. In other words, you know, it's an odd
shape, and there are some other constraints on the
site with regard to the context and how the building
faces line up that nmake this property a likely
candi date for sonme form of variance. However, | ooking
at the property and seeing the information that we
have, which hint at this need for a variance, in ny

m nd doesn't neke a sufficient case for it.
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Wat we really need to see in cases like
this is a denonstration that an attenpt to conply with
the regulations would result in an unbuildable or
undesi rabl e property. I don't think that we have
proof of that at this point. | think that we do have
an indication that, you know, it's ripe for some sort
of variance, but | don't think the case has been
proven, and | would hate to think that we sinply, you

know, could go through this process and |ook at

potential buildings and say well, yes, that site, that
lot's, you know, it's a little narrow, or it's
strangely shaped or sonething like that. So, they

probably deserve variances. That's kind of, you know,
the | evel of information that we have at this point.

I would be much nore confortable if, for
exanple, you know, we actually had the side vyard
setbacks shown on the drawing and the parking
requi renents shown accurately on the drawing. | nean,
pi ctures of cars are, you know, help us understand how
cars mght nove into the space, but in fact, a parking
space is defined as, you know, 9 x 18 or whatever it
is. It doesn't need to be an actual car.

You know, the diagram shows a setback from
the far corner of 40 feet. Vell, 40 feet is not a

rear yard requirenent. It's not dictated by the
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parking. Wen you have a varying rear yard, in effect
the way the regulations read, and |I think we covered
this in another recent case, is that you' d average the
rear yard across that length. So, it's not -- | don't
have any indication that that was done in this case.
It seens to be that, you know, if that's 40 feet, that
that's going to give you nore than the required rear
yard setback, and it certainly gives you nore than you

need for the parking.

So, in effect, we have this undersized
bui | dabl e area shown. Even this buildable area,
frankly, you know, would still allow you to build a

three-story building with 2,000 square feet of livable
space, which is not totally unpal atabl e, unnmarketabl e.

It may not be the maxinmum that one could build on
this, but | nean, the maxi num that one could build is
probably closer to 3500 or 4,000 square feet of non-
cel | ar space.

This is a dimnished footprint. It doesn't
accurately reflect what the possible dinensions could
be. Anyway, | am as | said, | am anenable to the
idea of a variance on this property, but | think that
we need to have a good case nade before it can be
grant ed.

CHAl RPERSON GRI FFI'S:  Thank you. Qhers?
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Any issues that people saw? Comments on M. Miy's

observation of the diagrans that were submtted?

VI CE CHAl RPERSON RENSHAW M. Chairman, |
concur with ny colleague, M. Muy. I did want to
point out that we had a party, a famly in here before
us at our hearing, and that was the neighbor at 755

Par k Road. There was his issue that he did not want

the building to be supported on his wall, what he
t hought was his wall, party wall. It states here from
the Applicant, | just want to point this out, that the

common wall would be isolated structurally from the
proposed bui | di ng.

CHAl RPERSON GRI FFI'S: Gosh, where are you
seeing that?

VI CE CHAI RPERSON RENSHAW | ' m seei ng t hat
on page six of the submssion, and it is No. 33.

Exhibit No. 30. It says the footings will support the

structure in lieu of wusing the questionable conmmon
wal | . The common wall will be isolated structurally
from the proposed buil ding. Al attachnents will be

non-structural .
CHAl RPERSON GRI FFI' S:  Ckay.
VI CE CHAI RPERSON RENSHAW  Ckay.
MR MAY: | would like to add, | saw that

indication in the text of what was submtted, but |
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will say that the drawings don't really nmake that
cl ear.

CHAI RPERSON  GRI FFI S: No, indeed they
don't. They show the spread footings expandi ng under
that wall.

VI CE CHAl RPERSON RENSHAW  Yes.

CHAl RPERSON GRIFFI'S:  Again, | think we're
nmoving in a direction that's beyond our jurisdiction.

| nean, | wuld hope that there's great care,

especially if there is excavation of that basenent
| evel, that there is great care to the common wall, as
woul d be required. It's certainly easier to hold it
up than trying to rebuild it once it's fallen down.

kay, other issues? Issues tal ked about?

One of the things that | also feel and
formed during ny deliberation was the fact that not
only is this a unique size parcel shape, there's a
uni que condition on this parcel, and that was there is
an existing building, as | started to talk about. I
find it, frankly, infuriating that the D strict has a
policy that thinks it renedi es problens by denolishing
bui I di ngs. Certainly you can see by the photographs
submtted that there were building issues with this.
You know, and I'mnot going to do an analysis of this,

but ny point being, frankly, the brick facade |ooks in
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great shape, the portion that's still there.

In any case, what we have is a condition
that arises out of that with the District renoved this
structure. The footprint and massing is being
proposed to be rebuilt, and yet we're finding that
there is insufficient satisfaction of our current
regul ations to replace the massing that was existing.

| think there is the wunique condition and the
practical difficulty in looking on how it fills out
the rest of the block, how it deals with any of the
structure that may remain

It isn't the basis for ny support of the
application. | don't think it on its own created the
definitive case for this, but I think it does play a
part in establishing the great uniqueness and the
practical difficulty.

M. My, | believe that in your conment, |
bel i eve yes, you could build a structure of 700 or 750
square feet, or make it 800 square foot footprint, and
give three floors and a cellar. In square footage,
you have a substantial, or let's say an average single
famly hone of whatever that mght be, 3200 square
feet or so.

Then when you | ook at the footprint, which

I think we have to take into consideration, just
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putting in a stairway, |ooking at the circulation of
how you woul d actually create roonms within that space,
based on this kind of clipped corner square, | wonder
if it would, in fact, be practical or even of the size
that woul d create residential space.

| think I could probably guarantee that if
the 750 square foot footprint was built, we'd be
| ooking at a variance for special exception for the
addition to the rear of an existing non-conformng or
a conformng structure at some point, as we have in
nunmerous cases wWith very small houses that are trying
to accommbdate contenporary lifestyles and famlies,
not to nmention just the guts of stairs, nechanical
units, kitchens, and bedroons.

So, | tend to agree, M. My, that the
requested information was well articul ated. I think
the subm ssions that we have are not the best we've
ever seen, albeit it tells the story that needs to be
told in how we can factor this in.

You know, to be frank, in nmy opinion, wth
your conmments, | agree with, and then |I sit back and I
think, yes, if we had one of the high powered | egal
firnms representing this case, it would probably be a
honme run, and | think that they would have put it

together and crafted it and all that. So, whet her
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this is correct for ne to say on the record or not, |
| ook nore deeply in applications that don't have that
kind of representation to see if the facts are in fact
there that can substantiate a case.

Let ne let others weigh in, if they would
be so willing.

MR MAY: Can | answer?

CHAI RPERSON GRI FFI'S:  Yes, you nay.

MR MAY: Let nme just answer a couple of
poi nts you' ve nmade. | understand conpletely the point
you make about a nore polished case being nade for
this and the benefit of high paid |egal advice.
However, | don't really look at this as a |egal
consi deration so nmuch as one that is architectural or
site planning or whatever you want to -- | wouldn't
want to limt it to one discipline.

What concerns ne here is that what is in
evidence is essentially an attenpt to reproduce the
earlier building for uses that are not entirely clear
or not necessarily entirely beneficial in that, you
know, this was the footprint before, and you know, why
shouldn't we be able to build what was there before.
VWll, there are reasons why the zoning codes were
instituted to start with, that have to do with having

adequate light and air and side yards and courts and
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thinks 1like that, and parki ng. It's not an
i nsi gni ficant consi deration.

| think that in order to get a variance
from those regulations, one has to make a conpelling
case. It doesn't necessarily have to be, you know,
the product of the best legal mnds, and | agree, we
have to | ook nore carefully sonetinmes when not all the
information is right there on the surface in black and
whi t e.

However, | think what | have been hoping
for in this case is a relatively sinple denonstration
that if one actually did apply the appropriate
setbacks and provided parking, that it would be
unworkable in sone way. I don't think it's
unreasonable to ask that that be denonstrated of any
appl i cant. You know, that's where this really falls
short for ne.

I do have a certain synpathy for the
notion that this is an -- | nean, there was an
existing building here, and there's an attenpt to
replicate t hat footprint, but t hat f oot pri nt
necessarily wasn't the best thing that could be done
on that side, or at least we don't have any proof of
t hat .

Anyway, that's about what | have to say.
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CHAI RPERSON  GRI FFI S: Cay. [f I'm
hearing you correctly, you <could conceivably be
convinced if the proper docunentation and argument was
nmade?

MR MAY: | have to say frankly that |
could be convinced that a variance was necessary or
desirable in this case to nmake a better building. I
think that even with the right diagrans, that |'m not
conpletely conpelled about this particular building.

It's hard to say not having seen those diagrans, but

I'mnot conpletely conpelled. | think that, you know,
it's still sonewhat 50/50 even if the right diagrans
wer e here.

I would say, though, that you know, I
believe absolutely that wth the right diagrans and
with the right design, one could nake a very
conpelling case to get a variance from side vyard
and/or rear yard and/or parking in this circunstance.

Maybe not all three, because | think there are lots
of things that could be done wth parking and the rear
yard or side yards. | rmean, there's a lot nore
flexibility here than what is evidenced in the plan
that we'll see.

MR ETHERLY: M. Chair, 1'"lIl just

associ ate nyself with your comments. Thank you.
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CHAI RPERSON (Rl FFI S: M. My, is there

any portions which you find particularly -- thank you,
M. Etherly -- any portions that you find particularly
convincing or on its whole, it just doesn't see the
test?

MR MAY: | think on the whole, it doesn't
add up to a conpelling argunent. | don't see a
sufficient argunment for why the previous footprint
shoul d be foll owed. | mean, for exanple, if you're
going to start violating the side yard, why aren't you
pushing the edge of the building all the way to the
alley, for exanple? O in the back, you know, well,
actually it happens on both sides. You know, | don't
see a conpelling diagram that shows that that parKking
couldn't be considered in any nunber of |ocations, not
necessarily just the rear vyard. There is the side
yard as well. I nean, there are just lots of
different possibilities for how this could be laid out
that would conply wth the regulations that would be a
reasonabl e bui | di ng.

Again, it is a unique site, and it is
difficult to do all of these things, and you may have
to be, you know, an absolutely brilliant planner to do
sonmething that conplies wth the regulations and

allows the owner to build what they are -- | hate to
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use the word, but what they're entitled to. [It's not
really the sense of it because there may be sone
[imtations that would prevent you from building your
full, you know, allowable square footage or what have
you.

At the sane tine, what | see here is
sinply not a conpelling case, that all three variances
need to be granted in order to make this site work.

CHAI RPERSON GRI FFI'S:  Okay. M. Zaidain?

MR ZAlI DAl N: Let nme chine in here just
because | think we have an interesting dial ogue here.

You just nade a point about, you know, it seens to ne
that you're exploring other options. You said that
the law definitely would -- there is sonme uniqueness
and difficulty to the lot. You just don't think that
this, I nean, we're kind of getting into elenents of
design, but this design meshes with those chall enges,
| guess you coul d say.

But then you had just made the point about
bringing up the side wall and the rear wall, all the
way up to the alley. |I'mjust trying to get a handle
on what you're using to assess the |level of a variance
t hat woul d be appropriate here.

For exanple, the way | look at this is by

staggering the side wall back and the rear yard back
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and providing this court, so to speak, that they are
attenpting to bring some light and air and preserve
the character of the back alley. | don't see how
bringing the side wall all the way up to the alley and
the rear wall, extending the rear wall out would neet
that end, which is sonething that we would like to
encour age. | mean, did | understand your point
correctly?

MR MAY: Wll, the regulations, when it
cones to side yards, wll say things like well, if
there's going to be a side yard, it needs to be at
| east eight feet.

MR ZAIDAIN. At least eight feet, right,
exactly.

MR MAY: And what we're talking about
doing here is reducing that. I don't have a really
good idea on how nuch they' ve reduced it because |
don't recall seeing that dinension very clearly, or
maybe I mssed it.

MR ZAIDAIN. Does that zoning apply here?

Remind ne. In terns of are we in the zoning category
where that side yard, where there's not a side yard
requi renent. If it is going to be there, it's eight
feet?

MR MAY: No, actually, you're right. In
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this circunstances, this is the end of a row, and a
side yard is required absol utely.

MR ZAIDAIN. Ckay.

MR MAY: However, in other circunstances
when a side yard is required, it's either zero or a
m ni mum of eight feet. In sone cases, it's a mninum
of six feet for certain zones or certain building
t ypes.

There is also an all owance for an existing
building to have a side yard of as little as five
feet, and you can add onto it as long as you maintain
that five feet. \Wat, you know, it seens we nay have
here is sonmething like, you know, three or four feet,
and | nean, there's a reason why it was eight feet or
none, when the regulations were witten, and having
those sort of spaces that are not clearly part of the
yard and are not necessarily going to be maintained in
the long run are not good for the community.

I nmean, | had a professor in school who
called them the dead cat spaces. I nean, it's where
stuff collects and isn't necessarily maintained. I
nmean, that's one reason. There may be other reasons
why the regul ati on may have been done.

I"m not saying that you can't nake a case

that it should be three or four feet or two feet off
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of the alley and that there isn't sonme reason why
that's desirable. Al 1'm saying is that the case
hasn't been nade here, and if sonebody can make that
case in a nore conpelling fashion for this building, I
think I could vote in favor of this.

I"d just say that with what | see right
now, | don't see a conpelling case for this building
and t hese vari ances.

MR ZAIDAIN  You were tal king about your
di ssatisfaction with the submttal. There was a
statenent on page three, bullet nunber two, saying
that if all of the mninmm code requirenents were net,
a single famly dwelling is not even possible after
strict conpliance. Do you absolutely disagree wth
t hat statenent?

MR MAY: On --

MR ZAIDAIN Page three, bullet --

MR MAY: Nunber two?

MR ZAI DAIN.  Yes.

MR MAY: At the bottom This is the nost
recent subm ssion?

MR ZAIDAIN  Yes, at least that's what |
have.

MR MAY: Ch, absolutely | disagree.

MR ZAI DAIN.  Ckay.
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MR DMNAY: | nean, a single famly

dwel I ing, you know, you could fit two of the single
famly dwellings that | lived in when |I first had a
house in Washington on this |lot, nmaybe even a third.
I nmean, the footprint is a very workable footprint,
when you | ook at the diagram of even what they show,
and it's 700 feet. It's a workable footprint, and you
can build three stories.

VI CE CHAl RPERSON RENSHAW M. My, are
you making that comment keeping in mnd that the hone
or the two-famly flat is to be positioned on the
existing foundation? It seens to nme your argunent is
one for <changing the foundation to have a better
desi gn.

MR MAY: Vell, we don't have very clear
evidence wth regard to the foundation because | think
when we queried whether in fact there is sone absol ute
necessary to build on the foundation or whether in
fact it's structurally sound, | did not get the
feeling that it's an absolute that we are follow ng
this, that they plan to follow this foundation or that
they're not going to replace sonme portions of it.

| have to say frankly that for the type of
construction that they're showing here, | find it very

doubtful that they would, in fact, build on the
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exi sting foundation. However, that's not really, |
nean, that's nore of a building code issue than
anyt hi ng el se.

A foundation is not -- | don't think that
re-using an existing foundation can contribute to the
practical difficulty. | think that we can give sone
weight to the notion that they want to follow the
existing facades on the front, not on the rear, but
the front. | think that that's reasonabl e because |
think it's a respectful thing to do for that bl ock,
but you know, followi ng the exact foundation the way
it is, not necessarily.

CHAI RPERSON GRIFFI'S:  (Ckay. | would agree
to the following, and | think the testinony was there
was sone difficulty in know ng exactly what they could
use or not use, and they would assune that they'd be
putting all new. But the fact of the matter is, 1've
stated, is the existing condition, | think, goes to
its uniqueness and al so part of what creates the case.

Now, let nme start with a statenent that
may not go directly to this, but it seens to ne, as |

stated, ridiculous that the District would take down a

bui I di ng. O course, |'m probably going to get in a
ot of trouble for saying that, but | don't do the
assessnments of these buil dings. I"ve just never been
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shown how that's a great policy to renove these
bui I di ngs. Here we are now faced wth another
District body saying you know what? Not only did we
take the darn thing down, but you can't rebuild that.
So, that gives ne sone caution and sone pause, but |
want to talk directly because M. My brings up sone
excel l ent points. Let's look at it. Let's | ook at
what the uniqueness and the practical difficulty for
the rear yard setback
W have, if you aligned with the adjacent
lots, from the direct public alley, if you set back
the appropriate rear yard setback, or even aligned it
with the adjacent properties, the building would set
about where it is now. The uni queness cones fromthe
fact that the alley clips that, creating a triangle of
a shape, creating a very difficult and a difficulty in
fulfilling the entire setback, not to nmention when M.
May brings in the fact of well, how is this
appropriate, or how is it the light and the air and
the issues of all are excellent points.
Then you have to put in into context of
well, how does it align with the adjacent structures.
| would submt that based on the diagrans that we
have, that clipping of the lot itself, which goes to

its uniqueness, lends itself to its ©practical
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difficulty of substantiating a rear yard requirenent
that if it was, in fact, put in as required, it would
be substantially less than the adjacent properties.

| don't think that one serves any of the
i ssues of maintaining or substantiating the light and
air, the circulation, and | think does go directly to
the idea that you' re naking a substandard building if
not a basically unaccommodati ng. I think anyone can
say, you know, a man in an apartnent in Manhattan that
I think was 50 square feet and paid a fortune for it,
but whether that's sonething that we actually applaud
or actually look to replicating, | nean, this doesn't
look to ne also of trying to narket. It would be
interesting in a discussion if this was marketing the
kind of starter home or starter apartnments and things.
Then | think you could say yes, you know, splitting
this into six to ten units seens to overpower the |ot,
but still, staying wthin the mtter of right
distribution of units within this as a flat.

| don't go directly where M. My did in
terms of walking down a conparison of living units
That to ne, the rear yard is a strong case and
substantially nade.

Now, when we |ook at the side yard, the

side yard goes to the sane argunents. |In fact, if you
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| ook at where the eight foot would be, one, this is
not, and I agree with M. My. It may be ny nenory,
too, that I"'mnot sure what -- I'msure it's in there,
the exact dinension of what the side yard relief is
being asked for, but | can see just on the diagrans
and reviewing and | ooking at the site plan, it is not
a huge amount of space. W're tal king, you know,
roughly -- yes, upwards of its worse case scenario,
maybe up to four feet.

The issue of this is the building is
aligning itself with the angle of that alley, that
what you started to say was a court, which | would say
could probably fit the definition of a court, which is
the architectural articulation of a facade in order
to, you know, accommodate either a design or a program
issue. | think that's exactly what it was doi ng.

In replicating the old building, | mean,
there was possibly sonme wisdom of the way they built
it originally, and |I think that w sdom may be carried
on. Now it sets up a better fenestration I|ine. It
sets up room division. The point being on the side
yard, it is very mnimal at the points of which it
crosses into the side yard, and it does show at the
rear in its worse case scenario, or its longest run,

in the rear of the property, you could see what's
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happening there as they are trying to configure a room
at the rear of the property and al so cl oset space, how

kind of oddly shaped they are because of the footprint

itself.

Ms. Renshaw?

VI CE CHAI RPERSON RENSHAW  On the parking
issue, of course, |I'm one who likes to see cars
di sappear as nmuch as possible into neat little

garages, which is not the case in the District. I
doubt that many people park in their garages, but in
this particular plan --

CHAI RPERSON  CRI FFI S: Vell, there's a
problemright there.

VI CE CHAlI RPERSON RENSHAW Ri ght on, but
in this particular plan where we're |ooking at the
basenent, we've got two units, one duplicating the
ot her . When you go back to the basenment |ay-out, |
don't see why that back bedroom could not be the
par ki ng area, a parking garage.

CHAl RPERSON GRI FFI S: That's an excel | ent
poi nt .

VI CE CHAI RPERSON RENSHAW Ther eby, that
unit, that basement and first floor unit, would then
be a three bedroomunit with a parking garage.

CHAlI RPERSON GRI FFI S: The problem is you
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do away with the entire first floor in that area also,
and | had the sane thought. If you go to the
elevation, what |'Il direct your attention to is the
line of the ceiling of the first floor, or the first
floor itself. If you were to take away the basenent
and park it, your basenent, up until the structure
that would hold the first floor, is less than four
feet. So, you're obviously not slipping a car into
four feet.

So, the point being -- well, | guess if
you go down.

VI CE CHAI RPERSON RENSHAW Certainly you
could excavate out and go down into it. So, anyway,
that was just a reflection of a non-architect here.

CHAI RPERSON  (RI FFI S: Yes. No, and |
think it's a good point. I mean, | think logically
we're all going through that, and in order to ranp
down to get below the first floor, if you used, you
know, a ten percent or let's give it a 12 percent
grade to try and ranp down there, | nean, | think
you're starting on whatever two blocks up from Park
Road is, meaning the ranp just to get down that
distance is going to take a substantial run. So,
you' re not slipping down bel ow t he basenent.

So, you would take off some of the first
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floor. Wether that could be done or not --

VI CE CHAI RPERSON RENSHAW I still think

it could be done.

CHAI RPERSON &Rl FFI S: Absol utel y.
Absol utely. | just warn folks on the realities.
Ckay, others? I'm sorry if | cut you off, M.

Renshaw. Do you have additional ?

VI CE CHAI RPERSON RENSHAW  No, just to say
that it has been done in ny neighborhood with the
access from a back yard, an enclosed back vyard,
ranping down into a lower |evel basenent garage. So,
in any case, | just speak fromthat reflection.

CHAlI RPERSON GRI FFI S: Ckay, and | guess,
you know what's interesting with that coment, M.
Renshaw, | think that if that was addressed by the
Applicant or we had put that through, | think again it
could be argued that there is substantial practical
difficulties created in trying to do below grade
parking on an R4 snall lot and based on the size.
Qoviously that wasn't before us.

Any other discussion? If there isn't,
actually | think we ought to proceed with the notion
and then we could take further deliberation on the
not i on. | would nove approval of Application 16976

for the variance from the off-street par ki ng
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requirenent of one, and the variance from the rear
yard depth requirenment, and the variance fromthe side
yard wi dth requirenents under Section 405, which would
allow a new construction of a flat in an R4 district,
the premses 757 Park Road, N W, where one structure
previously existed. That's ny enbellishment to the
noti on.

MR ETHERLY: Seconded, M. Chair.

CHAI RPERSON &R FFI S: Thank you.

D scussions on the notion? Yes, M. Zaidain?

MR ZAIDAIN Yes. | agree with M. My's
poi nts, especially when he said, | nmean, | think we're
all in agreenent that there are sone variance |evel

or this site does qualify for sone sort of variance in
order to encourage its redevel opnent. There is sone
uni queness to this lot.

I don't see the answer in terns of
determning -- well, let nme back up. | think what M.
May is concerned is what the level of variance relief
we're giving here is adequate for the project. | can
see his point. However, | don't know at what standard
we can fairly and adequately judge that |evel, and
maybe that's a discussion that we need to get into at
sonme poi nt.

| nean, in ny mnd, and I'Il speak briefly
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in ny mnd, once a variance is determned, or once a
lot is determined that is worthy of having a variance,
I think we then | ook at the project, and we're saying
okay, does this project neet that variance test? Does
it conply with the intent of the zoning plan and map,
and that's the analysis | have to use for |ooking at
this project. I think that the design is consistent
wth the zone map and plan, and that it's consistent
with the character of the nei ghborhood.

I mean, | made the statenent about the

alley, and what | call the court, and | think he used

the word court. It enhances the site, but again, |
see M. May's point. | just don't see the standard
which we could use to nake a determ nation. | think
if we get into redesigning the project. | know he's

itching to say sonething down there.

It's a dilemma that leads ne to just
saying okay, a variance is needed. The test has been
met, but now we're looking at the |level of what type
of variance is being required, and | don't have that
st andar d. The standard that |'m using for this is
does the design neet the intent of the zoning
regul ations? Are light and air being preserved, and
is it negatively affecting the surrounding character,

and ny answer to all that is, well, in the positive,
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in terns of supporting the variance. | think it could
yes, yes, no, but that's where |I'm at.

CHAI RPERSON  GRI FFI S: | appreciate you
bringing that up because that is an excellent point,
at which if you feel, and in your own deliberation,
that the test has been nmet, where is it that gives you
or this Board the jurisdiction to set its
proportionality.

MR ZAl DAl N That was the word | was
| ooking for.

CHAI RPERSON GRI FFI'S: | ndeed.

MR ZAIDAIN |'ve heard that before.
CHAl RPERSON @RI FFI S: And until we're
directed or cited that, | think it conmes into and

infornms the record and sets our own deliberative
pr ocess. I think it is a very difficult one and
perhaps needs to be further defined so that we don't
fall into, frankly, one | think ditch we mght fall
into is relying on our own personal opinions of what's
appropriate or not. | don't disparage anybody. I'd
probably be the worst of fender of that.

The point is how do we set a |evel of
nmeasurenent and frankly of judicial proceeding? M.
May ?

MR MAY: Yes. | understand, and | agree
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totally with your sentinent. My remaining concern
with this particular project has to do with the notion
that okay, if we accept the idea that sone form of
variance relief is appropriate here, | still believe
that a conpelling case has to be nade for this project
that the right relief has been requested and
denonstrated, and that's what | don't see.

CHAI RPERSON GRIFFI'S: R ght.

VR MAY: | have no desire to redesign
this project, and | don't want to insert ny own views
about what's inportant and what's not here. There are
a lot of other things that, you know, that one can do
with this that | would probably find very unpl easant
but still well w thin code.

However, when each one of these cases
conmes up, it needs to be evaluated in terns of what we
are presented, and | sinply am not convinced by what
we have been presented that this is the right thing to
do on this site. Qherwise, | am prepared to proceed
to vote.

CHAI RPERSON GRIFFI'S:  No, and | appreciate
it, M. My, and that's why |I was trying to have you
explore were there aspects of the case that were, in
fact, proven to you or not.

Ms. Renshaw?
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VI CE CHAI RPERSON RENSHAW I n sone ways, |

think we feel a draft at our back here because this
buil ding has been razed, and there is now a blank
spot, and sonmething that needs to be filled in. The
guestions that M. My has brought wup are very
conpel |'i ng.

| feel, because he questions whether or
not there has been a denonstration that what is
required by the regulations would be unworkable.
feel that perhaps a better case could have been nade.
Again, | just am questioning whether or not we feel
in a rush to fill this blank space because it is
there, whether or not we should step back from this
and say sonething better can be presented, even proof

to us that what is required by the regul ati ons cannot

be net.

So, that is how!| feel.

CHAl RPERSON (RIFFI'S:  That's an excel |l ent
point. | could say for nyself, | don't feel any rush

to proceed wth this based on the fact that nothing
el se could be done. | nean, | think this is probably
a val uabl e piece of property that could be resold. M
point would be is we'll just see this again. Ve may
see it in a different material. W nmay see it in a

little different fenestration pattern, but | don't see
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anything that lay this out that would substantially
change this in the application. It may change the
alum num siding on the side of the alley, which would
probably be a positive piece.

VI CE CHAlI RPERSON RENSHAW O change the
f oundati on.

CHAl RPERSON GRI FFI'S:  Ri ght, okay.

VI CE CHAI RPERSON RENSHAW  And par ki ng.

CHAI RPERSON GRI FFI'S:  Anything el se on the
notion? No other coments? Then |let me proceed and
ask for all those in favor, signify by saying aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  And opposed?

VI CE CHAI RPERSON RENSHAW  Opposed.

MR MAY: (Qpposed.

MR MOY: The staff would record the vote
as 3-2-0, three to approve the notion, the affirnmative
be the Chairman, M. Zaidain, and M. Etherly, opposed
Ms. Renshaw and M. May.

CHAI RPERSON (Rl FFI S: Cood. Thank you,
M. My. W had no parties in opposition on this
case. W did have testinony of one opposition. Are
we anenable to doing a sunmary order on this, or are
we |looking for a full order on this? | would be of

the mnd to have a summary on this, unless there' s any
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obj ection fromthe Board.
Very well, let's do that. | would say
thank you all very nuch. That was an excellent

proceeding of the entire norning, but also this |ast

case.
M. My, you have other issues for us this
nor ni ng?
MR MOY: No, the only thing is we have
the m nutes. W could either od it now or at the

first thing in the afternoon session.
CHAI RPERSON Rl FFI S: Wll, the first

thing in the afternoon, we're going to review them

over lunchtinme and discuss any problens and
corrections, and then we'll nake that official on the
record.

So, t hat being said, I appreci ate

everybody that participated this norning. Excel | ent
j ob. This will conclude the norning session of 4
March 2003.

(Wher eupon, the above-referenced nmatter

was concl uded at 12:39 p.m)
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