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P-R-O-C-E-E-D-I-N-G-S1

(9:51 a.m.)2

CHAIRPERSON GRIFFIS: Good morning, ladies3

and gentlemen. Let me call to order the public4

meeting of March 4, 2003. This is the D.C. Board of5

Zoning Adjustments. My name is Geoff Griffis,6

Chairman. With me is Vice Chair, Ms. Anne Renshaw,7

and also Mr. Etherly.8

Representing the National Capitol Planning9

Commission is Mr. Zaidain this morning, and10

representing the Zoning Commission will be11

commissioners that were attendant to the applications12

which we will be deciding, hopefully this morning.13

Also with us is Mr. Moy, Mr. Nyarku is in and out, Ms.14

Bailey, and Ms. Monroe representing Corporation15

Counsel.16

Let us call the first case for action this17

morning.18

MR. MOY: Yes, good morning, Mr. Chairman,19

members of the Board. The first public meeting case20

is Appeal of Application No. 16934 of the Advisory21

Neighborhood Commission 6A, pursuant to 11 DCMR 310022

and 3101 from the administrative decision of the23

Zoning Administrator to issue a building permit,24

B445856, for the construction of a single family25
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dwelling allegedly in violation of the side yard1

requirements under section 405, in the R-4 District at2

premises 920 and 922 Constitution Avenue, N.E., and3

that's in Square 939 and Lots 27 and 28.4

At the Board's public hearing on November5

19, 2002, the Board granted ANC 6-A's request to6

postpone or continue the appeal application to7

February 18, 2003 because Ms. Virginia Gaddis was out8

of town. In addition, the Board requested that the9

ANC refile the appeal for the building permit that was10

issued. This has not been received by the Board.11

Subsequently, on February 18, 2003, the12

appeal application was rescheduled to today, March 4,13

2003, because of the official closing of District14

offices.15

The action before the Board is the16

property owner's motion for dismissal as filed in a17

letter from Holland and Knight on behalf of18

Christopher Row, LLC, dated February 21, 2003, and19

that's in your case folder as Exhibit 37. The basis20

for the request for dismissal, according to Holland21

and Knight, is that the ANC is appealing a permit22

issue for the building foundation, and therefore the23

Board lacks jurisdiction and that Virginia Gaddis does24

not have the authority to represent the ANC in filing25
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the appeal.1

That concludes my briefing, sir.2

CHAIRPERSON GRIFFIS: Thank you, Mr. Moy.3

Okay, Board members, I think Mr. Moy has laid it out4

correctly, and the issue before us is the motion, not5

the heart of the appeal, if we move in that direction.6

The two issues as I see it and as Mr. Moy7

has also indicated is the authority, ANC authority.8

The motion is coming in as to whether Ms. Gaddis has9

had the proper authority to file the appeal on behalf10

of the ANC, but I think we ought to make a11

clarification. The application or the appeal dated,12

if I'm correct, 5-28-02, was actually signed and13

filled out by Mr. Pernell, and I think that's the14

heart of the issue, is whether the vice chair of the15

ANC actually has the authority to have filed on16

behalf.17

Then of course we get into the issue if18

not, is there timeliness involved in terms of granting19

the authority of the ANC to pursue, and I think we20

need to get over that threshold and then get to the21

foundation, the foundation permit, whether it would.22

I think the issue before us to decide is whether the23

foundation permit could or would have -- would the24

foundation permit and the documentation of that, could25
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it have resulted in a violation of the Zoning1

Regulations. I think we can have some quick2

discussion on that also.3

So, let us take up, first of all, Mr.4

Pernell's standing in terms of the vice chair. We5

have quite a bit of documentation in terms of the6

actions that that ANC took. I, quite frankly, have7

not been able to cross reference all of this8

documentation to find a date that coincides prior to9

5-28-02 that authorizes Mr. Pernell to go down and10

file an appeal, but I'd like to hear others if they11

have that.12

I guess the question would also be whether13

the vice chair on behalf of the ANC can do that, of14

which I do not have a firm understanding.15

Well, this could be a very short16

discussion. What dates are people seeing? I'm seeing17

November dates for the ANC of which action was taken.18

I have the minutes of the ANC 6-A monthly public19

meeting, date November 7, of which 920 and 92220

Constitution Avenue, N.E. was identified, and it's21

addressing the fact that this Board, BZA, has22

scheduled a hearing of the ANC's appeal.23

MR. ZAIDAIN: Mr. Chair, just to clarify,24

because I think we're all shuffling through our papers25
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here as we're going through this. Are you looking for1

the date that the ANC voted to designate Ms. Gaddis in2

the matter to the BZA?3

CHAIRPERSON GRIFFIS: No, I think Ms. --I4

don't know why I'm having trouble with that name,5

Gaddis.6

MR. ZAIDAIN: Gaddis, no I said Gladdis.7

CHAIRPERSON GRIFFIS: I think we're not8

there yet. I mean, the ANC I think in the process can9

authorize someone to represent them, and I think we10

need to go back to the heart of whether the authority11

of filing the appeal was there, and that is directly12

to the vice chair Pernell and his authority to have13

filed the appeal on behalf of the ANC.14

MR. ZAIDAIN: Well, that's the issue to15

decide now is whether or not because the documentation16

I have, there's a document submitted by Ms. Gaddis17

saying that in my capacity as a member of the ANC --18

VICE CHAIRPERSON RENSHAW: And that was19

back in June.20

MR. ZAIDAIN: That was in June.21

CHAIRPERSON GRIFFIS: Yes, in her22

capacity.23

VICE CHAIRPERSON RENSHAW: That she was24

involved with the ANC as an elected representative at25
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that time. She started the questioning of that1

foundation permit and states here that on June 6 she,2

at the urging of the Historic Preservation Office3

director, let's see, oh, Mr. Casey, the builder, came4

to a monthly meeting of 6-A, and that he had a new5

permit to do foundation work and would be digging by6

the following Monday.7

Then it had a statement about the number8

of neighbors raising strong opposition. She followed9

through as a member of the ANC and then in July, 6-A10

voted to appeal the foundation permit because of the11

constituents' appealing.12

CHAIRPERSON GRIFFIS: Well, actually13

there's two different actions here. We're looking at14

a complaint referral form that was filled out by Ms.15

Gaddis, but according to this document I have, which16

is Exhibit 36, it says, Chair Durrell, with the aid of17

Daniel Pernell and Virginia Gaddis, filed the appeal18

with the Office of Zoning on July 24, 2002.19

VICE CHAIRPERSON RENSHAW: I think it was20

actually dated the 22nd of July. Then Ms. Gaddis has21

a party status application in on this case, Exhibit22

No. 24.23

CHAIRPERSON GRIFFIS: So, what's the24

opinion? Is the opinion that in fact, it was properly25
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filed, correctly authorized and timely? And if not,1

why not? And if so, why so?2

MR. ZAIDAIN: Well, I can't answer the3

timely issue yet. I think we should take that up just4

to go over that separately, but my personal opinion is5

that I think it was properly filed in person.6

VICE CHAIRPERSON RENSHAW: I would agree7

with that.8

MR. ZAIDAIN: But I need to sort through a9

couple of other things here before I get to the timely10

issue.11

VICE CHAIRPERSON RENSHAW: I would agree12

with my colleague, Mr. Zaidain.13

CHAIRPERSON GRIFFIS: Mr. Zaidain, I was14

distracted. What was your statement?15

MR. ZAIDAIN: My statement was I don't see16

a problem with the appeal as filed in terms of the17

person that filed it. I am not in a position to18

discuss the timeliness yet.19

CHAIRPERSON GRIFFIS: Indeed. I20

appreciate that, Mr. Zaidain. Let me also clarify the21

fact that the date I was remembering off the22

application was actually the date of the permit, I23

believe. It's the date of decision, 5-28-02. This24

was actually filed July 22, 2002.25
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And Mr. Zaidain, your feeling is that the1

vice chair has the authority to file this application2

for appeal on behalf of the ANC, correct?3

MR. ZAIDAIN: As the way I understand it4

as the sitting vice chair, yes.5

VICE CHAIRPERSON RENSHAW: As an officer6

of the ANC, the vice chair can, in the absence of a7

chair or the chair's inability to interact if the8

chair is away, the vice chair feels that business must9

proceed, then the vice chair is able to continue10

business of the ANC.11

CHAIRPERSON GRIFFIS: Okay. Do we know12

that that happened?13

VICE CHAIRPERSON RENSHAW: We don't have14

any verification in the file that that is the case,15

but we have, of course, a letter of July 22 signed by16

Daniel Pernell, the vice chair, giving authorization17

to Virginia Gaddis to deliver materials to the Board18

of Zoning Adjustment, the 6-A appeal, as it's19

referenced, but I did not see anything in our packets,20

Mr. Chairman, with regard to minutes of an ANC meeting21

that would say the vice chair is hereby authorized.22

Because Mr. Pernell is a vice chair, he is assuming23

here the authority to do so.24

MR. ZAIDAIN: Thus far, Mr. Chair, my only25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

12

concern with the reading of the facts of the case by1

my two colleagues kind of points to, I think, the2

direction which your question was to Mrs. Renshaw, and3

that is that there still are a number of gaps that4

don't really comport with the requirements of our5

regulations. I mean, we're being asked to, quite6

frankly, infer a number of facts to kind of round this7

out.8

I want to be sensitive to, as I know this9

Board always is, to the constraints and the10

requirements oftentimes that the ANC's struggle with11

as it relates to the procedural guidelines of this12

body, but I think those procedural guidelines are in13

place to insure that one, appropriate notice is given14

to all of the involved parties in a particular15

proceeding, and I just think here, the letter of the16

law simply wasn't followed in the manner than it needs17

to be.18

While I might be willing to perhaps be,19

shall we say, a little open and flexible in other20

aspects of our procedural matters, I think coming21

through the door is probably one of the most important22

parts of the process in terms of the need for clarity.23

So, I'm just not quite there yet, Mr. Chairman, in24

terms of accepting these facts as being representative25
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or satisfactory regarding the requirements for an1

appropriate ANC action authorizing Mrs. Gaddis to move2

forward as a representative of the ANC.3

CHAIRPERSON GRIFFIS: Is there a4

representative of the developer property owner here?5

Okay. Is the ANC representative here? Okay. Others?6

It is in our regulations, we do have the7

stated authority to request additional information8

that substantiates authorization. So, we could do9

that. We could decide on what's before us at this10

point. So, I'm open to suggestions.11

VICE CHAIRPERSON RENSHAW: Mr. Chairman,12

since the Board can request information to flush out13

authorization, I feel that we should do so in this14

case.15

CHAIRPERSON GRIFFIS: Okay, and this is16

the parameters that I would put on that. We would17

take questions now and have answers and then be able18

to decide, deliberate and decide, on what we're19

presented today. I do not want to set this off again.20

I think there's substantial information for us to do21

it, but if there's further, that would be fine.22

If I could have those two representatives23

then to the table briefly, that would be appreciated.24

That is the representative of the developer and the25
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ANC. Do you want to just turn on your mike? I'm just1

going to have you introduce yourself. Give me your2

name and your address.3

MR. RICE: My name is Cody Rice. I'm4

actually the ANC commissioner for the single member5

district in which the property is located. I'm not6

the authorized representative. Virginia Gaddis is for7

the ANC, but if I can provide any clarifying8

information or go back through the old minutes and9

find things that would be helpful to the Board, I'm10

here to do that.11

CHAIRPERSON GRIFFIS: That sounds very12

direct. Can you clarify the situation for us? The13

only thing we're looking to try and establish is14

whether Mr. Pernell as the vice chair had in some15

capacity the ability to file the appeal, meaning was16

the vice chair unavailable, was there a meeting, was17

there a forum? This should be pretty quick.18

MR. RICE: My understanding, and I've been19

an ANC commissioner since January of this year. I20

wasn't an ANC commissioner when these actions were21

taken.22

CHAIRPERSON GRIFFIS: They didn't tell you23

you'd be coming down to things like this, did they?24

MR. RICE: No. My understanding is that25
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the appeal came out of the Zoning and Licensing1

Committee, went to the full ANC, was addressed at the2

full ANC meeting.3

CHAIRPERSON GRIFFIS: Do you know what4

date that was?5

MR. RICE: I believe that was July 11,6

which was the regularly schedule ANC meeting. At this7

time, I don't have a copy of those minutes, but I8

could seek out a copy of those and provide those.9

CHAIRPERSON GRIFFIS: Okay. With regard10

to Commissioner Pernell's involvement, sort of the11

background is that last year, the ANC 6-A went through12

a lot of turmoil.13

CHAIRPERSON GRIFFIS: Actually, I think14

that answers the question. I mean, that there was an15

official action on July 11 of the ANC authorizing the16

ANC to file the appeal. That's all we need to know.17

MS. BROWN: Good morning, Mr. Chairman.18

Carolyn Brown with the law firm of Holland and Knight19

on behalf of Christopher Rows LLC. First, I just want20

to clarify if we're opening this up as a hearing at21

this point?22

CHAIRPERSON GRIFFIS: Oh, no.23

MS. BROWN: It's just for --24

CHAIRPERSON GRIFFIS: This is just to25
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direct answers to questions to the Board in its1

deliberation on this motion. I can find that in the2

regulations probably, but I don't think we need to.3

The issue, I'm giving you an opportunity just to4

respond to the information that you just heard. So,5

we're not going into any sort of new testimony or any6

sort of oral arguments. It's just purely for7

clarification.8

MS. BROWN: First, I believe that Ms.9

Gaddis was not an elected member of the ANC. She is a10

community member of the Zoning --11

CHAIRPERSON GRIFFIS: All right. You12

understand the fact that the appeal, and this is where13

this Board needs to go directly to based on your14

motion is, and the motion frankly, we're expanding it15

a little bit, and was there an authoritative person16

that filed the appeal. The signator on that is Mr.17

Pernell.18

MS. BROWN: Is Mr. Pernell, yes.19

CHAIRPERSON GRIFFIS: So, as I said, I20

don't think Ms. Gaddis factors into this at all.21

MS. BROWN: Okay. Let me address that22

issue then. Still, there is no letter in the record23

that shows the official vote, that shows what actions24

was taken, that the ANC was authorized to file this25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

17

appeal, and that is part of the ANC law. It's not1

part of the Board's regulations, and you can't get2

around that deficiency in the appeal.3

CHAIRPERSON GRIFFIS: Right, and I think4

you've touched upon in fact why we're having such a5

difficult time in what may seem to be fairly simple,6

is that we don't have in front of us the ANC law, and7

we don't have necessarily the base knowledge of that.8

So, the question comes, it's your opinion, if I9

understand you correctly, that the vice chair did not10

have the authorization of the ANC, and the record11

doesn't show that that authorization was there for him12

to file the appeal?13

MS. BROWN: We don't even have in the14

record the official action of the ANC that they15

actually wanted to oppose this building permit.16

CHAIRPERSON GRIFFIS: Okay. Is there any17

indication of why that might be?18

MR. RICE: I can't speak as to why you19

don't have a copy of the July minutes, which I believe20

would have indicated, you know, the ANC's initial21

vote.22

CHAIRPERSON GRIFFIS: Right.23

MR. RICE: What you do have is a copy of24

the November minutes, which was a follow-on meeting,25
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and it references the ANC's appeal. These were the1

minutes that authorized Ms. Gaddis to represent the2

ANC.3

CHAIRPERSON GRIFFIS: Right, and let me4

put it in the context here of what I'm thinking about5

Ms. Gaddis, and other Board members may think6

differently. I don't think there's any reason why7

even the date of the hearing that authorization of8

representation could be made. Of course, we'd like to9

know ahead of time, but the ANC could have come down10

here, and you can tell me if either of you disagree,11

and said, you know, this is the person presenting our12

case. So, that authorization is an interesting point13

in terms of the ANC, but it doesn't go to the heart of14

the issue that's now before us. Any disagreement with15

that?16

MS. BROWN: No disagreement. It does not17

get to the heart of the issue.18

CHAIRPERSON GRIFFIS: Right, okay. Board19

members, other questions for clarification needed?20

Then I would urge some sort of action on this.21

Comments, further deliberation?22

VICE CHAIRPERSON RENSHAW: Well, Mr.23

Chairman, I would like to get a copy of those July 1124

minutes where 6-A voted to file the appeal. I think25
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those minutes are needed.1

CHAIRPERSON GRIFFIS: Others? Ms.2

Renshaw, you're asking for that so that we might3

continue the deliberation on this motion?4

VICE CHAIRPERSON RENSHAW: Yes.5

CHAIRPERSON GRIFFIS: You know, I tend to6

agree on most cases with that and that this Board7

does, in fact, if make any error, which I'm not sure8

we do, but if we do, in fact, make error, it would be9

in the direction of trying to get as much information10

as possible, and I would totally agree.11

However, we have a situation here where12

this has actually been continued. This has been set13

just for this motion. I'm not sure how many more14

steps that we could take in waiting for the proper15

information to come in. I mean, I'm reviewing, in16

fact, the transcript from our last, where I think this17

Board was fairly clear in laying out things that18

should be addressed, and also clarity of -- I think19

the motion submission lended a lot of clarity to what20

would actually be problematic from the ANC's21

perspective.22

So, my point is how much more time do we23

lend to that, or do we proceed with it today? Mr.24

Zaidain?25
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MR. ZAIDAIN: Well, I think there are1

other issues that we need to discuss with the appeal.2

CHAIRPERSON GRIFFIS: Yes. What I'm3

attempting to do is tackle these individually, but if4

we want to pull them all together, that's fine.5

MR. ZAIDAIN: Well, I think there's a --6

and this was raised in the brief from Holland and7

Knight, is there's an issue kind of ripeness in terms8

of the type of permit appeal. I don't know if we want9

to get into this point.10

CHAIRPERSON GRIFFIS: I understand that.11

That was good to keep us focused on the one simple12

thing at a time.13

MR. ZAIDAIN: Well, there's nothing ever14

simple in these issues.15

CHAIRPERSON GRIFFIS: I'd like some16

comments on the authority of Mr. Pernell to file the17

appeal.18

MR. ZAIDAIN: Well, I think there's an19

important issue, I mean, in my mind in terms of what20

this Board can do. I thought it was properly filed.21

However, there's been the argument raised on other22

sets of rules in terms of what is official from an23

ANC. I am struggling with whether or not we can, you24

know, make a decision on how an ANC operates, which is25
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effect what we're looking at here. I'm not sure1

that's proper for us to do.2

VICE CHAIRPERSON RENSHAW: Well, we have3

to, it seems, look back to the minutes to give us4

guidance as to how matters are brought to the ANC for5

vote and then forwarded to this body under an appeal.6

I am just asking for those minutes because they seem7

to be critical. Where it states here that a8

submission by Ms. Gaddis that ANC 6-A voted to file an9

appeal of the foundation.10

MR. ZAIDAIN: Didn't we request those11

minutes at our last meeting? I thought we did.12

MR. ETHERLY: Well, I think that, if I ma,13

Mr. Chairman, I think that goes back to your comments.14

As you review the minutes of our prior proceeding on15

this matter, you know, once again, my concern is,16

while I see the direction in which Mrs. Renshaw is17

trying to go with her suggestion of looking at18

minutes, my concern is that, you know, we continue to19

set a precedent for if the ANC, if the letter of the20

ANC law itself is not followed, then are we creating a21

new bright line task or even a very fuzzy task that22

really has no boundary to it in terms of well, what23

does the Board then look to to determine if the24

appropriate ANC action were taken?25
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I'm distressed with -- I'll admit, yes, I1

am distressed with the outcome of my position because2

the outcome is saying that the appeal was not properly3

filed, but I think the letter of the ANC law is fairly4

clear. While, once again, generally broadly speaking,5

I try to be as -- what's the word I'm looking for, as6

flexible as possible here, but once again, I think in7

terms of getting into the door of the courthouse, as8

it were, those requirements are very specific, and if9

those requirements aren't followed and you still10

nevertheless open up the opportunity to get in the11

door, you run the risk of doing a disservice to what I12

think is a very clear body of law as it relates to the13

ANC law, and that's what concerns me, because if you14

then say okay, well, we want to look at the minutes15

and determine what was the intent of the ANC, okay,16

well then do you stop simply at the minutes of the17

meeting in question or do you look at prior minutes?18

I mean, the ANC law there is not only to protect the19

ANC, but I also think it's there to protect other20

parties as well.21

I think we'd have a very different22

argument if it were the applicant with this problem23

coming before us as opposed to the ANC. That's my24

concern, Mr. Chair.25
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VICE CHAIRPERSON RENSHAW: However, while1

the law seems to be very -- is very concise and very2

straightforward, the ANC's on the other hand sometimes3

are not well oiled machines. The ANC's, some ANC's4

have a difficult time because of getting a quorum or5

because of illness or absence of officers, for6

whatever reason don't come together as neatly as we7

would like them to.8

Remember, when cases come before the BZA,9

we sent out, the BZA, or the Office of Zoning, sends10

out a sheet which ANC's should regard in responding to11

the BZA on a case in their jurisdictions. Sometimes,12

and I might say often, we get a response from an ANC13

that's not fully flushed out but is signed by the14

proper person, the proper officer, a chair or a vice15

chair, not an executive director or an administrator,16

but it's not really fully formed, yet we accept it17

because we say that there is a meeting and that a18

quorum was present and that it was duly noticed, et19

cetera.20

As far as the basis for accepting or21

rejecting an application, sometimes that is not filled22

out. Well, here is the case where it could be that23

the ANC was just not in a position to adhere to all of24

the letter of the law as we present it, and I think25
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that some flexibility is needed here, and hence the1

need to go back to take one more chance going back to2

July 11 and asking for a copy of the minutes where 6-A3

allegedly voted to file an appeal.4

MR. ZAIDAIN: Well, let me flush out what5

you're saying a little bit. Isn't that why we have a6

time window, though? I mean, they have 60 days from7

the issuance of a permit to get their act together and8

get an appeal file. I mean, do you think that that's9

enough flexibility within itself?10

VICE CHAIRPERSON RENSHAW: But we are able11

to hear a case for a waiver. We do waive various12

matters into the record. We do have some flexibility.13

MR. ZAIDAIN: Right, but -- well, okay, I14

see your point.15

CHAIRPERSON GRIFFIS: Okay. We need16

action. Is there a motion? We have the motion before17

us to dismiss the appeal based on the lack of18

authorization. We have articulated that in how we are19

viewing that motion, and so I would ask if there is a20

motion from the Board to uphold the motion to dismiss,21

or is there a motion to deny or not uphold it?22

VICE CHAIRPERSON RENSHAW: Mr. Chairman, I23

move to deny the motion to dismiss the appeal on the24

lack of authorization.25
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CHAIRPERSON GRIFFIS: Is there a second?1

Well, I'll second for discussion. I think this is2

complicated in the fact that we don't have all the ANC3

law in front of us. I think, as we have said, we4

often err on the side of getting things to us so that5

we can deliberate on the substance and not on the6

technicalities.7

Mr. Etherly brings up an excellent point8

of, you know, when do you close the door, and if we9

don't have definitive areas where we close the door,10

how do we ever get anything done, if I could11

paraphrase you. I think we do need to rely on that.12

One of the pieces that I look to is, first13

of all, this is timely. Timeliness has always been a14

big issue on this Board, and especially for appeals,15

and it seems like that was done correctly.16

The other issue I go to, and I look at an17

officer of the ANC, which has taken official action,18

and the vice chair, nonetheless. I think that's also19

substantiated by the minutes that we have in November,20

and that's the discussion that happened in the ANC21

that talked about the appeal that was already filed22

and the fact that they were trying to organize on how23

and who would represent it and how they would put the24

case on.25
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I find it somewhat frustrating that a1

simple document is what we're spending 45 minutes2

talking about, which could have been presented, and we3

could have moved on, but I would, in the sense of and4

with the information we have, support the motion to5

not uphold the dismissal based on this ground and see6

if we could move along into the substance of some of7

the other motions and see where that takes us.8

MR. ETHERLY: I appreciate your comments,9

Mr. Chair. Just in respect to the motion, you know, I10

continue to hold the same concerns. I just simply11

think you run the risk of just once again doing a12

disservice to the regulations and the laws that we13

have set out. At the time, acknowledging that there14

are challenges, very practical challenges and15

substantial challenges that a number of our ANC's16

face, creating loopholes to address that I just think17

ultimately undermines the entire system that we're18

trying to work within here. I don't see any19

compelling reason to do that here.20

I believe the record demonstrates, if21

anything, that the ANC in this regard, other than on22

this very important point, which is unfortunate, has23

nevertheless been very organized and very focused with24

regard to their scrutiny of this particular case, so25
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I'm not convinced that we simply have an issue of the1

ANC kind of dropping the ball here. I think they've2

been very focused, but perhaps just not enough on the3

very important point of making sure the walk through4

the front door of the courthouse was done in complete5

compliance with the law.6

Thank you, Mr. Chair.7

MR. ZAIDAIN: Well, we're taking these8

issues up specifically because there are several. I9

mean, right now, we're looking at whether or not this10

appeal was filed by a properly authorized member of11

the ANC, correct? That's specifically what we're12

looking at. I mean, Mr. Etherly, I think you're13

bringing up issues that in terms of the submittal of14

information and there's a whole host of other issues15

that I think we need to get into.16

I think on this specific motion, we can17

vote.18

CHAIRPERSON GRIFFIS: Okay. Then I would19

ask for all those in favor of the motion, which is not20

to uphold the dismissal based on authority to signify21

by saying aye.22

(Chorus of ayes.)23

CHAIRPERSON GRIFFIS: And opposed?24

MR. ETHERLY: Opposed.25
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CHAIRPERSON GRIFFIS: Thank you. Let's1

record that vote.2

MR. MOY: Mr. Chairman, just for the3

record, Ms. Carol Mitten is not present, of course,4

and she submitted a proxy vote, and in doing so, she5

addressed two primary issues on this motion to6

dismiss. The first issue I think relates here because7

it has to do with her comments on Virginia Gaddis'8

authority to represent the ANC, and she, I'll read9

this verbatim.10

"I think we need to settle the point about11

whether Ms. Gaddis is representing herself or the ANC,12

but I don't think it is a basis for dismissal. If we13

establish that she was not authorized to represent the14

ANC at the time the appeal was filed, can't she just15

be viewed as a private citizen who filed an appeal?"16

CHAIRPERSON GRIFFIS: Okay, and that's an17

interesting point. I'm not sure how you're going to18

record her vote in that we've substantiated the fact19

that she didn't file the appeal. So, I'll leave that20

up to you, Mr. Moy.21

MR. MOY: Thank you, sir. Then for now,22

I'll record the vote as 4-0-1.23

CHAIRPERSON GRIFFIS: Correct.24

MR. MOY: With those in favor of the four25
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vote supporting the motion is of course the Chairman,1

Vice Chairperson, Mr. Zaidain, and Mr. Etherly, and2

Ms. Mitten in the not present with a proxy vote as3

neutral.4

MR. ETHERLY: Just to correct the5

recording of the vote, I voted in opposition.6

MR. MOY: In opposition, I'm sorry.7

MR. ETHERLY: Yes, sir. So, that would8

be, I believe, 3-1-1.9

MR. MOY: Yes, that's correct.10

MR. ETHERLY: Thank you, Mr. Chair.11

CHAIRPERSON GRIFFIS: Okay. We'll leave12

it at that.13

Okay, next issue, the fact of whether the14

proper permit has been appealed. I think that's the15

way to articulate it. The basis of the appeal, and it16

is clearly stated even in the application, that it is17

the B445856, that's the foundation permit. Then18

there's an indication that in the Habits space which,19

by regulation, is a side yard.20

We need to have conversation on that, and21

the heart of this matter is whether the foundation22

could result in a violation of the zoning regulations,23

and if so, then we can proceed with an appeal and get24

it scheduled. If not, then we could take that up and25
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dismiss the appeal.1

This is going to be an interesting one2

also. Based on the fact in the record, I can be3

corrected, we obviously don't have the foundation4

drawings. So, the assessment of what effect it could5

have on zoning regulations, of course, would be6

things that happened, area anyway, area issues and the7

zoning happened above grade.8

One could assume, and here's one side of9

the argument, one could assume that the foundation10

permit is below grade, and therefore, how could it, in11

fact, impact anything that dealt with the side yard,12

which is what is going to be appealed or what is13

proposed to be appealed in this.14

If it is below grade, it would not impact15

the side yard, and therefore, there would be no16

grounds to appeal the permit. I think this Board is17

being asked to make some assumptions regarding the18

permit and the scope of the permit without having that19

documentation, and I say that meaning my first thought20

was well, is any portion of the foundation coming out21

of the ground.22

Well, one can think logically and common23

sense that certainly some portion of that would be out24

of the ground, but would it then support the base25
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building permit, meaning would it on face the1

foundation permit, would that necessitate or dictate2

where the actual walls of the new construction were3

going to go, and I don't think you can assume that4

based on the fact that that's, you know, that's the5

appeal in front of us, the foundation permit. I'm not6

sure how far we go with it, but let me hear from7

others, if they have comments.8

MR. ZAIDAIN: Well, you brought up the9

point about whether or not the foundation dictates the10

location of the structure. I think the word structure11

is what we need to look at, because if you look at the12

definition of a side yard, it's measured from the lot13

line to the structure, not to the foundation.14

CHAIRPERSON GRIFFIS: Right.15

MR. ZAIDAIN: So, it kind of turns into a16

semantical argument, but there is the possibility that17

a foundation is not necessarily going to dictate a18

structure. It could be laying out the primers of a19

retaining wall for the outside of the building or20

whatever.21

So, we have to look at whether or not this22

permit was the permit to appeal, and I'm of the23

opinion that no, it wasn't. I mean, I think that if24

we go down the road of hearing appeals for just pure25
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foundation permits, that we're going to be extending1

beyond the zoning regulations, and that's what we're2

here to review appeals of permits that deal with the3

zoning regulations, not building codes or whatever4

else there may be.5

I just don't see the connection between a6

foundation permit and the zoning regulations, and you7

know, I mean, like I said, it turns into a semantical8

argument, but most appeals that we hear always end up9

turning that way.10

CHAIRPERSON GRIFFIS: Right. I appreciate11

that, Mr. Zaidain, and I think that's well12

articulated. The other problem I have with this is13

from our transcripts of November 19, '02, this Board14

also indicated that perhaps the wrong permit was being15

appealed, and gave an opportunity, although it would16

have, I'm sure, been opposed, but given an opportunity17

to correct it. That would have meant we waived our --18

or how we dealt with it, I'm not sure in terms of19

amending an appeal that was happening.20

Again, I'm not -- I feel as though we're21

left in many respects to create or assume what should22

be in the record or what might be in the record. Now,23

on appeals, we often do have to assume certain things24

because we're not getting into the substance,25
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certainly on motions, but this seemed to be fairly1

straightforward.2

MR. ZAIDAIN: Right. I mean, I can see3

where the concern would be in terms of filing for this4

permit, and I can sympathize with that approach, but I5

just think that we have to look at the legality of the6

appeal and the permit for which it -- the type of7

construction the permit authorized. For this8

particular permit, I think it's not within our purview9

to review it.10

CHAIRPERSON GRIFFIS: Okay.11

VICE CHAIRPERSON RENSHAW: But is it12

possible to amend the appeal to --13

CHAIRPERSON GRIFFIS: But it would be on14

our own volition to do it. We're not even being15

pushed to proceed in that fashion. I'm not sure I16

want to put together the case of the appeal.17

VICE CHAIRPERSON RENSHAW: Has Ms. Mitten18

articulated through her proxy anything in this regard?19

THE CLERK: Mr. Moy?20

MR. MOY: Yes, she has, on this second21

issue, and here again, it deals on your discussion22

here about the appeal to the wrong permit. Let me23

read it verbatim if I may.24

CHAIRPERSON GRIFFIS: Good.25
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MR. MOY: "The foundation permit, No.1

445856, was issued May 28, 2002, and the appeal was2

filed July 24, 2002. The building permit for the3

dwelling submitted permit No. 447067 was issued July4

12, 2002. I think it was an honest mistake on the5

part of the Appellant, who simply appealed the first6

permit that was issued in an attempt to get7

construction halted.8

"There is no evidence in the record that9

prior to the February 3 filings by Christophers Row10

(by Holland and Knight and Kass, Mitek and Kass), the11

Appellant was put on notice regarding the fact that12

the appealed permit was for the foundation only, not13

the house itself. I know that the Appellant was aware14

of those words being on the permit but perhaps not the15

significant of those words.16

"If the Appellant were to seek to amend17

the appeal to include permit No. 447067, I would18

support that."19

MS. GADDIS: Mr. Griffis, would you allow20

me to join the conversation?21

CHAIRPERSON GRIFFIS: I'm not sure. Can22

you give me your name and your address?23

MS. GADDIS: Virginia Gaddis.24

CHAIRPERSON GRIFFIS: Yes.25
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MS. GADDIS: All right. I have pictures1

here of the foundations, and we know that within the2

week after this foundation permit came out, maybe not3

a week but within ten, 12 days, there were several4

permits that were approved that had been sent to Mr.5

Casey.6

CHAIRPERSON GRIFFIS: Okay, but do you7

understand our difficulty in that we have only before8

us, and we deliberate on the record, the appeal of the9

foundation permit.10

MS. GADDIS: Could I show you a picture of11

the foundation, and we know what went in on top of it?12

CHAIRPERSON GRIFFIS: Not yet. Well, what13

are you saying that the picture is going to show us?14

MS. GADDIS: The picture is going to show15

how close the foundation was to the retaining wall of16

these people.17

CHAIRPERSON GRIFFIS: Yes, I understand18

that.19

MS. GADDIS: Yes.20

CHAIRPERSON GRIFFIS: But in taking those21

photographs, looking at the foundation and looking at22

the permit documents, you are confidant that that is23

the only basis of which this appeal will be24

successful?25
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MS. GADDIS: I believe that the reason1

that we came to do something at the time of the2

foundation permit was that it appeared on the face of3

it there were a number of strictures that they were to4

obey, and they were distanced from the curb. I mean,5

that was something that everybody could look at and6

read.7

CHAIRPERSON GRIFFIS: I'm not sure I8

understand what that is.9

MS. GADDIS: Well, he was told that he10

couldn't build closer than 30 feet. He put the11

foundation any closer than 30 feet to the curb, and of12

course, we could see that he had already gone further13

than that.14

CHAIRPERSON GRIFFIS: Okay, but the other15

question I have is you feel that appealing the base16

building permit, the actual structure permit, was not17

the proper course of action?18

MS. GADDIS: I feel that it was because19

you have to get ahead --20

CHAIRPERSON GRIFFIS: But that is what you21

did not do.22

MS. GADDIS: See, this, you speak of23

timeliness, but this was timeliness on our part rather24

that waiting and waiting and then waiting for what?25
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CHAIRPERSON GRIFFIS: Were you aware when1

the base building permit was issued as opposed to the2

foundation permit?3

MS. GADDIS: The other permit?4

CHAIRPERSON GRIFFIS: Yes.5

MS. GADDIS: Yes, I think it was the 12th6

of June.7

CHAIRPERSON GRIFFIS: And the reason for8

not filing an appeal, just for safety's sake, on that9

permit?10

MS. GADDIS: The 12th of July, I think it11

was.12

CHAIRPERSON GRIFFIS: That's okay. What's13

the reasoning for not filing an appeal of that permit?14

MS. GADDIS: We only heard for the first15

time, Mr. Casey came to our meeting on July 11. He16

had never yet come to this community to tell us about17

his project. He had been invited in December.18

CHAIRPERSON GRIFFIS: I'm not sure that19

answers my question here. Perhaps I'm not clear.20

MS. GADDIS: And this year, and this is21

now July of the following year.22

CHAIRPERSON GRIFFIS: No, I understand23

that, but you have a base building permit that came24

out. You decided not to appeal that permit?25
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MS. GADDIS: A basement did you say?1

CHAIRPERSON GRIFFIS: A base building, the2

main building.3

MS. GADDIS: Main building. No, I don't4

believe that permit was yet. The foundation appeared5

to come first.6

CHAIRPERSON GRIFFIS: That's true.7

MS. GADDIS: In my recollection, and it's8

possible that there could be a lapse there, but I --9

CHAIRPERSON GRIFFIS: Okay, I think I10

understand.11

MS. BUFFO: Mr. Griffis, may I respond?12

CHAIRPERSON GRIFFIS: Yes.13

MS. BUFFO: First, I'm not clear if we're14

accepting testimony here again, but I think what was15

just said makes it clear that they had the opportunity16

to appeal the building permit but they chose not to.17

Furthermore, in one of the submission arguments that18

was filed on January 21, they make reference to the19

fact that they appealed the foundation permit with the20

understanding that eventually another permit was going21

to be issued for the building, but it was sort of22

preemptive strike, but that it didn't work.23

Furthermore, with the filing of our24

pleading on February 3 and again on the 21st, they had25
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ample opportunity to respond to all of these issues1

before you today, and they did not.2

CHAIRPERSON GRIFFIS: You're saying with3

the notification that you, or the correspondence you4

gave the ANC, they had time to bring in timely an5

appeal of the base building permit?6

MS. BUFFO: It would not have been timely.7

They had the opportunity to do that back in July, and8

they chose not to.9

MS. GADDIS: That's the following July.10

MS. BUFFO: And this issue about appealing11

the wrong permit has been on record now since February12

3, and it has never been addressed until this day I13

think that we're accepting new evidence into the14

record by testimony today.15

CHAIRPERSON GRIFFIS: We haven't accepted16

new evidence. We have clarification of the record at17

this point.18

MS. BUFFO: Clarification, but I think we19

still need to be careful.20

CHAIRPERSON GRIFFIS: I like talking to21

people. It's a lot more interesting than papers and22

reading it all. So, that may be my error. However,23

Board members, any other questions of clarification or24

can I hear deliberative comments?25
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MR. ZAIDAIN: No further questions here,1

Mr. Chairman, but just for the sake of deliberation,2

you know, as we moved into this phase of the3

conversation, I've just had the nagging thought that4

if you're in for a penny, you're in for a pound.5

We've opened the door through some Circ du Soleil type6

contortions, and now once again we're kind of7

returning to the letter of the law, and you know,8

coming at the Applicant for not adhering to that in9

terms of the appeal not being appropriately directed.10

CHAIRPERSON GRIFFIS: But there's a11

difference of process and substance, but I appreciate12

the direction you're going.13

MR. ZAIDAIN: But I think, you know, in14

the context of our proceedings, both are equally15

important, and that's why we have the level of detail16

that we have from a procedural standpoint as well as17

the course and substance of the zoning regs.18

Be that as it may, I simply believe Ms.19

Mitten makes an excellent point. If you've let the20

dog into the yard, you might as well take the fleas21

with it. We don't have enough on the record to simply22

speak to -- I'm just full of metaphors this morning,23

but what I'm getting at is there's not enough on the24

record to speak with any definitive clarity what the25
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impact of this foundation is going to be. If you've1

opened the door, I'll simply be one colleague who will2

stand right at the foyer and simply say okay, they're3

in here, let's take it all.4

VICE CHAIRPERSON RENSHAW: So, you are5

arguing for a hearing?6

MR. ETHERLY: I am arguing in -- I just7

want to make sure I'm very clear in terms of where we8

are. There is a second motion which seeks dismissal9

based on the fact that the wrong permit was10

challenged. So, essentially it falls into a subject11

matter jurisdiction case, just to paraphrase the words12

that were offered by counsel for the developer.13

I am inclined to deny that motion because14

I just simply don't think there's enough information15

on the case to definitively dispose of the question as16

to if this is indeed the wrong permit on the side yard17

question because the issue is does the foundation18

indeed impact the side yard? We don't know.19

MR. ZAIDAIN: Well, I'm a little confused.20

I think the issue is not as broad as that, and I21

don't know if your colorful metaphors confused me in22

your dialogue there, but you know, we're talking about23

when it comes to these appeals, we have to look at the24

procedure to make sure that we're hearing the right25
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thing, that everything that we are dealing with is1

legal and in our purview.2

We look at timeliness. I think this issue3

was timely filed. We looked at authorization. We4

dealt with that. Now we're down to was the right5

permit filed or appealed, and I don't see how we can6

be sticklers for the first two and then -- I can't7

remember your metaphor for the dog and the fleas, but8

you know, I sympathize with the Appellant.9

I understand the concern, but you know,10

when it comes to these appeals, we have to make sure11

the right procedure is followed, and I just don't see12

how appealing a foundation permit is -- the basic13

issue is can you appeal a foundation permit which14

really isn't regulated by zoning for the most part,15

and get a hearing before the Board of Zoning16

Adjustment.17

MR. ETHERLY: But I think --18

MR. ZAIDAIN: That's kind of a basic19

issue.20

MR. ETHERLY: And I understand where21

you're coming from. Let me just be sure I'm clear,22

and I'll avoid the use of additional metaphors. My23

take on our initial ruling as related to the24

authorization issue was that we were not being true to25
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the letter of the ANC requirement, and it's my concern1

now that we are doing an about face and now, in this2

particular component of the deliberation of the day,3

returning to the letter of the requirement and saying,4

okay, I'm going to pull a magnifying glass out and5

look at the appeal and take issue with the fact that6

you hit the wrong permit but not the right one.7

The point that I believe Ms. Mitten8

raises, which is an interesting one, is that my9

interpretation of our first vote is that we looked10

beyond the letter of the law and kind of pulled some11

other things in to round out an appeal that wasn't12

appropriately filed by, you know, in compliance with13

the ANC law. Now what I'm saying is for consistency's14

sake and some sense of completeness to this result, if15

you've opened up the door and looked at a couple of16

additional things to make the appeal right, also open17

up the door and look at the fact that I think as Ms.18

Mitten said, the intent of the Appellant here was to19

get at this whole project. They just simply made the20

mistake and threw the dart at the wrong part of the21

board.22

Be that as it may, I think we have enough23

in the record that speaks to the fact that the intent24

here was always to look at the whole project. Yes,25
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granted, they hit the wrong appeal, but Ms. Mitten's1

observation that we don't have enough information in2

front of us to definitively state whether or not that3

foundation does indeed have an impact on the side yard4

is enough for me to say look, let's try to clean up5

this result and just look at the whole darn thing.6

You know, perhaps I'm just coming out on7

the wrong side.8

MR. ZAIDAIN: No, I understand your point.9

I mean, I have a different take on our vote10

previously, and I don't think it's worth rehashing11

that.12

MR. ETHERLY: Right.13

MR. ZAIDAIN: I think there was some14

information in the record showing authorization that15

was enough for me to move forward. I didn't think16

that we were breaking or dramatically bending laws to17

get that to work.18

MR. ETHERLY: Okay.19

MR. ZAIDAIN: But I don't know, I think my20

position is known.21

CHAIRPERSON GRIFFIS: The issue would be22

this. If this Board did not feel moved to uphold the23

motion to dismiss based on the appeal of the wrong24

permit, we would set this for a hearing. That hearing25
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of the appeal would be specifically based on the1

foundation permit, meaning we wouldn't hear any2

testimony for anything other than what was in the3

foundation.4

MR. ZAIDAIN: Right.5

CHAIRPERSON GRIFFIS: And that's the world6

that we would exist in during the appeal.7

MR. ZAIDAIN: Right. That's a good point.8

I mean, how can we assess whether or not a foundation9

violates a side yard when a foundation can't violate a10

side yard, according to the reading of the zoning11

regs.12

CHAIRPERSON GRIFFIS: Which would support13

dismissing it based on that fact. The only reason to14

move on from not dismissing is the belief that at some15

point, there could be evidence shown that the16

foundation could impact the side yard. That's the17

issue of the zoning that's being appealed.18

Ma'am, you're going to need to give19

everything down to staff, and actually, we're not20

going to be able to accept anything at this point.21

So, it may be fruitless.22

So, is there any other on that issue?23

Everyone clear on what we're trying to figure out24

here, and then if I could have some strong words of25
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action, that would be appreciated also. Okay, no1

strong words. Any words?2

MR. ETHERLY: Mr. Chair, in an effort to3

move us forward, I would move for denial of the motion4

to dismiss the appeal on the grounds that the5

foundation only permit was the wrong permit upon which6

the appeal should have been based regarding a7

violation of side yard requirements, and would seek a8

second.9

VICE CHAIRPERSON RENSHAW: Second.10

CHAIRPERSON GRIFFIS: Further discussion11

on the motion that is now before us?12

MR. ETHERLY: I think my stance is pretty13

clear on this particular question, Mr. Chair, so I14

won't rehash additional conversation or run the risk15

of floating additional metaphors or cliches or16

platitudes or any other such.17

MR. ZAIDAIN: I think that would be18

beating a dead horse, would be a good one to use19

there.20

VICE CHAIRPERSON RENSHAW: Beating a dead21

dog.22

CHAIRPERSON GRIFFIS: Mr. Etherly is23

punishing us for having fleas, clearly. So, if there24

are other people to speak to the motion. Ms. Renshaw25
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seconded.1

Any comments, last words of persuasion?2

Okay, the motion before us is to not uphold the motion3

to dismiss based on the facts of the permit. So, let4

me ask for all those in favor, signify by saying aye.5

(Chorus of ayes.)6

CHAIRPERSON GRIFFIS: Others?7

MR. ETHERLY: What does that mean,8

exactly?9

CHAIRPERSON GRIFFIS: Let me ask for all10

those opposed?11

MR. ZAIDAIN: Aye.12

CHAIRPERSON GRIFFIS: Aye.13

VICE CHAIRPERSON RENSHAW: Do we have a14

proxy?15

CHAIRPERSON GRIFFIS: We do. Mr. Moy, do16

we have a proxy on this?17

MR. MOY: Yes, we do. I'll need some help18

here. Let me do this first. Staff recorded those who19

voted to deny the motion for dismissal, and I have20

recorded three votes there, the Chairman, he Vice21

Chairperson, and Mr. Etherly?22

VICE CHAIRPERSON RENSHAW: No.23

MR. MOY: That's incorrect?24

VICE CHAIRPERSON RENSHAW: That's25
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incorrect.1

MR. ETHERLY: I think on the motion to --2

CHAIRPERSON GRIFFIS: The present members3

split two to two.4

VICE CHAIRPERSON RENSHAW: Yes.5

CHAIRPERSON GRIFFIS: What's the proxy?6

MR. MOY: Okay, the proxy --7

CHAIRPERSON GRIFFIS: I'll help you out.8

MR. MOY: Please.9

CHAIRPERSON GRIFFIS: My reading of the10

proxy, and I think it's fairly straightforward, is11

that Ms. Mitten would vote not to uphold the motion to12

dismiss on the aspect of the wrong permit being13

appealed. Anybody else disagree with that?14

MR. ETHERLY: I would agree with that15

reading, Mr. Chair.16

VICE CHAIRPERSON RENSHAW: Yes.17

CHAIRPERSON GRIFFIS: Okay.18

MR. MOY: Okay, that vote then will be19

recorded as 3-2-0. Thank you.20

CHAIRPERSON GRIFFIS: Which the21

implication means we're going to a hearing on this22

appeal. So, let us look at a date certain for this23

hearing, and once we establish that -- actually, I'm24

going to establish first the parameters, the world of25
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which this appeal is coming.1

We will look directly and first as a2

preliminary matter of the Board, it's own preliminary3

matter, of evidence of the foundation and how it, in4

fact, substantiates zoning violation. Once we've5

crossed that threshold, it will indicate where we go6

from there.7

There will be no -- we can be persuaded,8

but we will be limited in the time that that9

persuasion can take place, but at this point, this10

Board is not hearing anything other than appeal of the11

foundation permit, meaning photographs of, you know,12

street parties or anything else attendant to anything13

else that's happened in the site or on the site would14

be of no bearing to our deliberation.15

So, that's the first threshold that's16

going to have to be addressed and very directly and17

very quickly. Do you have the documents that were18

submitted for the foundation permit? I'm asking the19

ANC representative.20

MS. GADDIS: It was my understanding that21

we were only doing the dismissal today, so that if I22

do not --23

CHAIRPERSON GRIFFIS: I'm asking you a24

direct question. It's a yes or no. Then I'll25
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reclarify if you're not clear. Are you in possession1

of drawings?2

MS. GADDIS: I am in possession of3

photographs that show the foundation.4

CHAIRPERSON GRIFFIS: Do you have the5

drawings that were submitted for permit?6

MS. GADDIS: I think I --7

CHAIRPERSON GRIFFIS: You're appealing the8

foundation permit. Certainly there were drawings9

attendant to the issuance of that permit.10

MS. GADDIS: Yes, yes, I do. I think I11

do.12

CHAIRPERSON GRIFFIS: Ms. Brown, do you13

have those drawings?14

MS. BROWN: We have access to those15

drawings, absolutely.16

CHAIRPERSON GRIFFIS: This is what I'm17

intending to do, Board members. You know, I don't18

want to be playing guessing games. We can be very19

clear. In fact, we've sat through appeals that took20

months, if not almost a year, and decided very quickly21

once we could see drawings. It would be my great22

advice that those be produced early on. We can take a23

look at it, and as I say, that's what's going to24

substantiate whether we move ahead with this or not.25
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Again, let me be absolutely clear. I1

don't know what the status of anything else is2

happening on this. There is note in the record that3

construction is continuing. Anything that's built4

with any other permit will not be germane to the5

appeal on what we're hearing.6

So, that being said, let's set a date.7

Mr. Moy, what of the afternoon, March 25? What of the8

afternoon of March 18, and what of the afternoon of9

March 11?10

MR. MOY: Well, we have two cases in the11

afternoon for hearing for March 11. If information12

can be submitted that quickly. I'm seeing nodding of13

heads.14

CHAIRPERSON GRIFFIS: March 11 may be the15

most problematic in my looking at the schedule.16

MR. MOY: If we look at March 18, we have17

an all afternoon appeal case in the afternoon. If we18

could squeeze this as the fourth case in the morning19

of the 18th, or the first case in the afternoon at20

one.21

CHAIRPERSON GRIFFIS: This is what I22

propose. I want to put this first thing in the23

afternoon on March 18. Now, as Mr. Moy has said, we24

had held the entire afternoon for a single appeal,25
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meaning they are expecting a good crowd, and we start1

charging admission that month, too. That's of course2

a joke.3

However, what I'm going to do with this is4

I think this appeal should not take a lot of time. In5

reviewing the information that's in the record and6

reviewing what our parameters are going to be, I'm7

going to allow no more than two hours on that8

afternoon.9

So, that being said, that's two hours for10

the entire thing. I need you to craft your case11

presentation to fit within that. Now, if I was12

looking at it and dissecting it and having a little13

bit of experience hearing these things, that would be14

a case presentation of about 15 minutes. Our15

preliminary matter, of course, will take a certain16

amount of time, but I'm hoping that information will17

be in so that we can have preliminary review of it and18

get to it right when we get out here and move ahead.19

So, is everyone clear on that? Ms. Brown?20

MS. BROWN: Yes. Do you need any21

submission deadlines for receiving materials prior to22

the hearing date?23

CHAIRPERSON GRIFFIS: Possibly. Let me24

first clear up the fact of the availability of March25
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18. Ms. Gaddis, you're available March 18 to present1

your case?2

MS. GADDIS: Absolutely.3

CHAIRPERSON GRIFFIS: Okay, and Ms. Brown,4

you're available?5

MS. BROWN: Yes.6

CHAIRPERSON GRIFFIS: Okay. Now,7

submissions.8

MR. MOY: It would help the staff is9

submissions could be submitted, because of the10

quickness of this, if we could have it by March 1211

because we like to forward information to the Board12

the following day. I would say either March 12 or13

March 10. So, I'll leave it for your convenience.14

MS. BROWN: And is that for both parties?15

CHAIRPERSON GRIFFIS: What are we asking16

from the ANC? I mean, we have the case. I mean, I'm17

not -- well, oh dear. Ms. Brown, your submission for18

you is just the drawings, is that correct? Is that19

what you're anticipation is?20

MS. BROWN: Yes, we can submit the21

drawings. I kind of feel like I'm building the case22

here.23

CHAIRPERSON GRIFFIS: No, exactly, I24

understand that.25
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MS. BROWN: But I think that we can1

dispense with this case quickly if I provide this.2

CHAIRPERSON GRIFFIS: Ms. Gaddis, do you3

have the documentation you need?4

MS. GADDIS: I found the maps, surveys,5

but it does -- I think it gives a pretty clear6

picture. It may not be the exact -- I'm not sure what7

document is available on that.8

CHAIRPERSON GRIFFIS: When you went down9

to DCRA, did you ever review the permit documents,10

actual drawings?11

MS. GADDIS: Yes, I did.12

CHAIRPERSON GRIFFIS: Is that the basis of13

your case?14

MS. GADDIS: Well, you wanted something on15

11 by 17, so I -- these are location surveys.16

CHAIRPERSON GRIFFIS: Yes, it's a plat17

plan, is it not?18

MS. GADDIS: Of the plat plan, meaning19

--20

CHAIRPERSON GRIFFIS: It shows the21

property.22

MS. GADDIS: Meaning one building, one23

property, the 923.24

CHAIRPERSON GRIFFIS: Okay, and it shows25
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the location of the foundation, correct?1

MS. GADDIS: Yes. Well, it shows the2

location of the wall. I have pictures.3

CHAIRPERSON GRIFFIS: Ms. Brown, this is4

what I'd like to do, and I fully appreciate this.5

It's not always clear on documentations and all the6

processing that we go through the build buildings. If7

you would make available the documents to Ms. Gaddis8

for her review, the permits documents and the9

foundation of the appeal. Ms. Gaddis, I'm going to10

ask you to look at that, and you need to figure out of11

what use that is to you in preparing your case. I12

need that submitted -- there's another way to do it,13

Ms. Brown. If I can take an indication of a concern14

of the process here. I can set Ms. Gaddis to go down15

to DCRA and get the documents. I'm trying to16

facilitate more of my time than anybody else's. I17

mean, they are public documents. It's not as if we're18

asking for something to be revealed.19

What I'm indicating is that Ms. Gaddis20

needs to format those and present them to the Board in21

the way she wants to present her case, and that's what22

we'll take up, rather than us having it all submitted23

and us trying to decipher what it is.24

Again, the first question, and that is the25
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submission that should come from you, Ms. Gaddis, is1

the answer to our question, how does the foundation2

violate the side yard requirement. That's all you3

need to show us.4

MS. GADDIS: I guess you don't want to5

hear -- maybe you do.6

CHAIRPERSON GRIFFIS: I don't want to hear7

it now.8

MS. GADDIS: Oh, you don't want to hear it9

now.10

CHAIRPERSON GRIFFIS: I'm telling you what11

you're submitting.12

MS. GADDIS: Okay.13

CHAIRPERSON GRIFFIS: And Mr. Moy is about14

to tell you when that is to be submitted.15

MS. BROWN: Mr. Griffis, we will provide16

copies to the Appellant. I think we've bootstrapped17

them along this whole entire process. What's one more18

document?19

MS. GADDIS: We have not seen any20

documents.21

CHAIRPERSON GRIFFIS: An interesting22

comment.23

MS. GADDIS: Any documents.24

CHAIRPERSON GRIFFIS: Mr. Moy?25
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MR. MOY: Yes. Let me see if I can recap1

this a little bit.2

CHAIRPERSON GRIFFIS: We have one3

submission. It's coming from the ANC or the4

representative, Ms. Gaddis. When is it due?5

MR. MOY: I'll give you time. Let's make6

that March 12.7

CHAIRPERSON GRIFFIS: I don't know.8

MR. MOY: Can you do that, or do you want9

it earlier? You want it submitted earlier, because10

we're talking about the hearing on March 18, which11

would be the following Tuesday.12

CHAIRPERSON GRIFFIS: Okay. Is that13

possible by March 12?14

MS. GADDIS: Certainly.15

CHAIRPERSON GRIFFIS: Ms. Brown, do you16

want -- you'll be served that also, and do you want to17

submit a date for any rebuttal on that?18

MS. BROWN: We can have something turned19

around within -- I'm sorry, what day of the week is20

that?21

MR. MOY: March 12 is a Wednesday. If you22

want rebuttal and responses, we can make it that23

Friday, March 14.24

MS. BROWN: Yes.25
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CHAIRPERSON GRIFFIS: And you know,1

frankly, that is what the hearing is also going to2

encompass. So, I mean, clearly, you're going to have3

that information. It will be before us. Anything you4

can submit ahead of time would be fine. We'll have5

brief discussion on it, and then we'll move on.6

Any questions or clarifications?7

MS. GADDIS: Yes. Could I inquire about8

whether you saw the complaint referral within the file9

that I made on June 7 that because they were not10

giving me permits. They were telling me there were no11

permits up at the permit office. So, I went right12

into D.C. -- well, over a period of several days13

waiting on that.14

CHAIRPERSON GRIFFIS: Right, and I think15

that is, in fact, what's informed us in the course16

that we're taking at this point.17

MS. GADDIS: Okay.18

CHAIRPERSON GRIFFIS: So, I think we've19

remedied that. Any other question or clarification of20

submission procedure?21

VICE CHAIRPERSON RENSHAW: Mr. Chairman,22

that --23

CHAIRPERSON GRIFFIS: If you need24

clarification, Ms. Renshaw, we're in deep trouble.25
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VICE CHAIRPERSON RENSHAW: That complaint1

review form was not in our records.2

CHAIRPERSON GRIFFIS: Oh, the actual. It3

was dated, though. I mean, we have the -- I'm sorry.4

I wasn't clear.5

VICE CHAIRPERSON RENSHAW: We don't have6

the actual one, and that could be submitted.7

CHAIRPERSON GRIFFIS: I'm not going to8

take it into the record now. During the hearing, if9

it becomes a pertinent -- I think the point was how10

that informed us and that that had happened.11

Certainly there were steps to be taken to get12

documents that were required. Those will now be13

delivered to you. I'll leave it to you guys to figure14

out how you're delivering and where they're delivering15

and all that.16

Anything else on clarification? Everyone17

clear? We're going to be seeing you shortly.18

Do you want to just reiterate the date of19

the hearing and the time?20

MR. MOY: Yes, sir. The date of hearing,21

March 18 at 1:00, and the information as requested by22

March 12, that Wednesday, and any responses to that,23

that Friday, March 14.24

CHAIRPERSON GRIFFIS: Good. Thank you all25
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very much. We'll see you then.1

MS. GADDIS: Thank you.2

CHAIRPERSON GRIFFIS: Let's go to the next3

case, please.4

MR. MOY: The next case is the Appeal5

Application of No. 16950 of West End Citizens6

Association, pursuant to 11 DCMR 3100 and 3101, from7

the administration decision of David Clark, Director,8

and Robert Kelly, Zoning Administrator, Department of9

Consumer and Regulatory Affairs, or DCRA, in the10

issuance of the Certificate of Occupancy, No. CO39477,11

issued on August 16, 2002, to the George Washington12

University, permitting the occupancy of the subject13

premises by apartment residential and parking use.14

The Appellant alleges that the C of O was issued15

without full compliance of the Zoning Commission Order16

No. 746-C. The subject premise is located at 1957 E17

Street, N.W.18

The Board concluded its hearing on the19

appeal case at its public hearing on January 14, 2003.20

The Board heard the facts of the case and determined21

that additional information would be needed prior to22

making its decision. The Board had asked additional23

information from ANC 2-A, due by the deadline of24

February 7, 2003.25
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The first information asked was a detailed1

statement describing ANC 2-A's concern regarding the2

George Washington University and the feeding program3

foundation. That was submitted in a letter dated4

February 28, 2003, and that's in your folders as5

Exhibit 52 on page two.6

Also, ANC 2-A was to provide an official7

resolution concerning its position on the appeal case,8

and that was also submitted dated -- that resolution9

was dated November 13, 2002 and submitted along with10

the other information that's also identified as11

Exhibit 52. The Board should note that this document12

was untimely since it was due February 7.13

The Board asked from the West End Citizens14

Association due by February 7, minutes of their August15

19, 2002 board meeting, and that was provided to the16

Board on February 3, 2003, and that's in your files as17

Exhibit 46. Exhibit 47 is the same document, which is18

a faxed copy.19

No responses were submitted. Proposed20

findings of fact were submitted by both the George21

Washington University and the Appellant, Exhibits 5022

and 51, respectively. Those were submitted on time.23

Finally, Shaw Pittman, on behalf of George24

Washington University, has requested a motion to25
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reopen the record to take notice of a Zoning1

Commission order No. 746-D, and that's in your folders2

as Exhibit 48. That letter was dated February 24,3

2003.4

Subsequently, the Appellant on February5

25, 2003, filed opposition to George Washington6

University's request to reopen the record, and that's7

in your folder as Exhibit 49.8

To conclude, on March 3, 2003, yesterday,9

the Appellant filed opposition by letter to ANC 2-A's10

submission on February 28, 2003 as untimely, and11

that's Exhibit 53.12

That completes my briefing, Mr. Chairman.13

CHAIRPERSON GRIFFIS: Thank you. Okay,14

first let's take up the motion to reopen the record so15

that it might reflect the Zoning Commission order No.16

746-D. I think we can dispense with this very quickly17

because as this is the Zoning Commission's18

modification to the previous Zoning Commission order,19

it is a public document. I think we can take judicial20

notice of this, meaning we can indicate that we are21

aware of this, and it would not necessitate a22

reopening of the entire record for this submission.23

If our deliberation goes to that24

modification, it will be clear. I would hope that25
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Board members would articulate how and what they saw1

in that or how it would, in fact, influence their own2

deliberation. Is there any concern, opposition?3

I take it as a consensus then unless I4

hear any opposition that we will proceed in that5

fashion. There was a copy, of course, indicating I6

think perhaps even in our own review of the zoning7

procedure and land use. We may have run across it8

ourselves. So, that being said, let's proceed and9

look at the further deliberation of -- frankly, I10

think I can summarize the appeal of this, whether the11

certificate of occupancy was issued in error, and I12

think that is clear, the point that we heard under13

appeal.14

Now, let me dispense with a few other15

things that were in fact briefed up until the end, and16

that is one issue that had come up is that the17

university had failed to comply with the D.C.18

Environmental Policy Act. We had a clear discussion19

on that in the first hearing that that was beyond our20

jurisdiction or scope in this appeal.21

There was a note in the condition of the22

order that indicated that -- well, the Zoning23

Commission put it in there that it should be in24

compliance. My taking and reading of that is it's a25
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redundant fact. We don't have to condition absolutely1

everything that is done to make things compliant in2

building or code requirements. It is implicit that3

that happens or it is taken up with other4

jurisdictions. I think the Zoning Commission was just5

very concerned that that would happen, and that's my6

reading of this specific condition how it relates to7

this specific appeal. I can hear others on that if8

there is a disagreement.9

We also had issue of parking restrictions10

or publishing or parking restrictions or how that was11

to be dealt with. That also went to issues outside of12

the Commission's order, and to other agreements.13

Then in terms of DCRA's failure to issue14

fines, again, that goes to an enforcement procedure of15

DCRA, and I was not moved to agree that we had16

jurisdiction on that point. So, I will open those up17

first for any other comments or differences of18

opinions and how we address those.19

Yes, Mr. May?20

MR. MAY: I actually don't have anything21

to add to that discussion except for generally22

speaking to endorse what you've said so far. I do23

want to say, though, for the record that I have read24

the records, since I was not a part of the previous25
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hearings on this case. I believe we have someone else1

who wants to speak to that as well.2

CHAIRPERSON GRIFFIS: Thank you.3

VICE CHAIRPERSON RENSHAW: Thank you, Mr.4

May, for the prompting. I, too, have read the record5

and have brought myself up to speed on this case.6

MR. MAY: If we could go back a second,7

there were a few other issues that were raised within8

the transcript in terms of other aspects of compliance9

with the initial PUD order, landscape plan, you know,10

retail, et cetera, et cetera. I didn't see that there11

was sufficient evidence in any of those with regard to12

any of those issues on which to base this appeal. In13

other words, specifically when it comes to14

landscaping, there is actually no evidence in the15

record of individuals stating that somehow it's not in16

compliance. I didn't see any indication that it truly17

was.18

Then the second issue had to do with19

retail, and it seems to me that the clock is still20

running on that one.21

CHAIRPERSON GRIFFIS: Right. I think that22

was very substantiated, and that in fact it's23

premature that we'd be looking at that.24

MR. MAY: Right, and I think that, as far25
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as I recall, are all the various loose ends, which1

boils us down to the essential issue, which is the2

MR. ZAIDAIN: Well, one other issue was3

the Environmental Policy Act, and I think the Chair4

indicated the point on that adequately. One thing5

that I found interesting in reading that condition, it6

says that the D.C. Environmental Policy Act will apply7

to on all future campus constructions projects, which8

by the nature of its language, would apply to projects9

in the future and not necessarily this one, which may10

also reflect the fact that this was a building that11

was practically already built when GW obtained it.12

CHAIRPERSON GRIFFIS: I appreciate you13

bringing that up and for incorporation in my14

statement. I didn't even want to address that.15

MR. ZAIDAIN: Right, I know.16

CHAIRPERSON GRIFFIS: It's future, past,17

present. It seemed to go beyond, as I said, it seemed18

to be redundant of a fact.19

MR. ZAIDAIN: Right, exactly.20

CHAIRPERSON GRIFFIS: In the condition.21

Then do you want to bring up, begin deliberation, Mr.22

Zaidain, on whether the certificate of occupancy was23

in fact issued in error in this case?24

MR. ZAIDAIN: Well, I think we've watered25
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it down to the feeding program.1

CHAIRPERSON GRIFFIS: Correct.2

MR. ZAIDAIN: So, since I made the comment3

about the Environmental Policy Act, I now have to4

start that discussion?5

CHAIRPERSON GRIFFIS: That's right.6

MR. ZAIDAIN: Is that my punishment?7

CHAIRPERSON GRIFFIS: That's right. Your8

mike is on.9

MR. ZAIDAIN: Well, first of all, I think10

we should discuss whether or not the Zoning Commission11

action, since we were allowed to take it into12

consideration, and I'm referring to the modification,13

changes our deliberation at all.14

CHAIRPERSON GRIFFIS: Okay.15

MR. ZAIDAIN: I mean, obviously it affects16

directly what we're dealing with here.17

CHAIRPERSON GRIFFIS: Well, I think that18

may be a pertinent point. I'm not sure -- well, my19

mind didn't start with that. In reviewing the record20

and looking at the case that was rendered for the21

appeal, I had first difficulty in reading the22

condition for great clarity.23

I understood the intent and the purpose24

that the Zoning Commission was laying out of trying to25
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implement this. Clearly we have on face a base amount1

of money, a time line for payment of money, and the2

purpose for which that money should go. Now the3

details got a little bit cloudy in terms of what would4

happen if, as indicated in the conditions, that the5

program wasn't up and ready to go.6

It seemed like the Commission took that7

into an excellent understanding, and that is they have8

the availability to do temporary measures. They have9

the ability to fund another program and then return to10

the original as designed.11

The difficulty was there was a lever that12

needed to be pulled, and that was a referral. So, the13

question really comes down to the fact of was the14

certificate of occupancy issued in error because the15

referral was not given or that the money wasn't paid16

to the feeding program that was to be set up.17

I think if you look at it, and what I18

heard during the testimony is really, you get a19

difficult situation that can arise and in fact did20

arise, and that is, you halt the proceeding of the21

issuance of a C of O for basic -- well, not based on22

any fault of the University. My concern would then --23

actually my direct deliberation went back into the24

record and also in the hearing, looking at well, what25
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steps were taken? Was there a realistic charge by the1

University to implement this thing?2

I think there's a substantial amount in3

the record of the temporary steps that were put in,4

not to mention that there was formally a request for a5

referral to an additional feeding program and that the6

money wasn't just kind of absorbed, and they figured7

well, we'll come back and find it when we need it. It8

was set aside, and whether there was evidence in the9

hearing that said well, you know, they controlled the10

money and all that. It was a separate account based11

on the evidence, and that it was a separate account,12

and it was identifiable, and the money was there. So,13

I think every step was taken to if not follow the14

letter, the substance and the intent of doing it, of15

fulfilling that condition.16

So, I am -- yes, Mr. May.17

MR. MAY: Yes, I'd like to speak to I18

guess sort of the initial circumstance that created19

this, which was the order as it was written. I20

believe that the Zoning Commission, speaking for the21

Zoning Commission, that the intention was very clear22

that there would be a course that was amenable to all23

the parties involved and that if for some reason,24

whether it's because of the delay in completing the25
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order or whatever other administrative hurdles had to1

be cleared, there was some delay, there would be an2

avenue by which the University could proceed and get3

their C of O and not be held up for the sake of delays4

in starting the feeding program. I think that was5

clearly the intention. Unfortunately, the way the6

language was written, it put the University in a7

position where, through no fault of their own, the8

feeding program might not start, and there might not9

be a place for them to send the money. Because of10

that, the C of O would be theoretically held up.11

Now, one can argue that, in fact, the12

University was therefore obligated to simply make,13

because the state of the feeding program in the mind14

of the Appellant was such that they could go forward,15

the University simply should have made the payment16

because the foundation had been set up. So, I can see17

the Appellant's point of view that there was the18

vehicle there, and they should have acted on it.19

However, in the end, we have to go back to20

what the real point of all of this is, and the point21

of re-issuing or issuing this PUD order and22

conditioning it in this way was so that GW could23

complete their building, get a C of O, and money would24

start flowing toward a feeding program.25
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CHAIRPERSON GRIFFIS: Right. I think that1

the crucial piece, if I can interrupt you.2

MR. MAY: Yes.3

CHAIRPERSON GRIFFIS: It wasn't to fund4

the foundation.5

MR. MAY: That's right.6

CHAIRPERSON GRIFFIS: In fact, it was7

explicit that it's not going to staffing, salaries or8

anything of that nature.9

MR. MAY: Exactly.10

CHAIRPERSON GRIFFIS: It's going to a11

program.12

MR. MAY: Yes.13

CHAIRPERSON GRIFFIS: So, even when you14

state well, the foundation was there, the program15

wasn't there.16

MR. MAY: Right, and I think, frankly, you17

know, there my be issues with how that wording was18

done in that it didn't give the foundation sufficient19

flexibility to be able to get started, but that's a20

different issue and should have been approached in a21

different way. We simply can't say okay, the22

foundation is there. We need the money, even though23

the feeding program is not set up per the regulation24

either.25
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Anyway, getting back to the basic point,1

it's to finish the building, get the C of O, and start2

the flow of funds. Unfortunately, the way the order3

was written, it didn't allow that to occur. What the4

Zoning Commission then took up was this situation,5

where the University's hands were tied and needed to6

be able to proceed in some manner, yet was unable to.7

I think that, you know, the new order which allows 308

days or something for the foundation to respond and if9

there is no designated alternate program, then the10

University can move forward without it.11

Again, it achieves that same goal of12

getting the money out so that the benefit to the13

neighborhood can be there. I think that's what all of14

this really boils down to, and I think that too much15

of the appeal is focusing on the minutia of16

administrative matters, and people need to focus on17

what the intent of the order was and let things move18

forward.19

CHAIRPERSON GRIFFIS: The end goal. I20

think that's well said, Mr. May. If we look at the21

modification, and Mr. Zaidain, this goes back to your22

point, is how are we informed by the modification. I23

think that it substantiated my reading of the intent24

of the condition, if not the latter, and that is that25
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there was, you know, there had to be a stopgap if1

everything wasn't totally in place.2

Mr. May, and specific, or anybody for that3

matter, this timing that has now been set up, can you4

associate specific dates with what's going on in terms5

of when did the 30 days start?6

MR. MAY: I was told earlier today, and I7

don't know this from having seen any documentation of8

it, I was told that it was February 7 that the 30 days9

started. I also understand that the foundation may10

have actually named a program since then. Do we know11

that to be true?12

CHAIRPERSON GRIFFIS: All I have is13

actually the letter from Shaw Pittman, which was the14

cover of one of their submissions that indicated that15

it states, be advised yesterday, February 27, 2000,16

that the University was advised orally that the Foggy17

Bottom Feeding Program Foundation, Inc., the not for18

profit identity and Condition 9-A of the order has19

identified an alternative existing feeding program to20

which it will direct the University's donation as21

required by the order.22

MR. MAY: Yes, I see that.23

CHAIRPERSON GRIFFIS: That being said, it24

again goes I think to your excellent point of, you25
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know, what is the end goal that's trying to be1

achieved here.2

MR. MAY: Right.3

CHAIRPERSON GRIFFIS: And it seems like4

things are rolling in that direction. If then,5

February 7, '03 was the date of which the 30 days6

start, then that would be after receipt of a written7

request from the University to the foundation. So,8

we'd still be in that time frame.9

MR. MAY: We're still within the 30 days,10

yes.11

CHAIRPERSON GRIFFIS: I see.12

MS. KAHLOW: I'm sorry, Mr. Griffis. I'm13

Barbara Kahlow representing West End CA. Apparently14

you don't have all the documents that were submitted15

for this file to the Zoning Commission, and Ms. Maddox16

just told me you're missing the -- can you come up and17

tell them precisely what they're missing? You're18

missing both the minutes that described the program19

and the bill that was sent to GW, for which no check20

has yet been received by the foundation. Thank you.21

CHAIRPERSON GRIFFIS: When was that22

submitted?23

VICE CHAIRPERSON RENSHAW: Mr. Chairman,24

while we're waiting for that, I just wanted to bring25
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to your attention the fact that ANC 2-A has submitted1

a letter dated February 28 and a resolution,2

attachment of its November 13 meeting, and requests3

that it be waived into the record.4

CHAIRPERSON GRIFFIS: Very well. Is there5

any objection from the Board as to waiving in that6

letter from the ANC? Is there any objections for the7

participants -- well, actually, I can't do that. Yes?8

MS. KAHLOW: Yes, on the West End file,9

there is a substantial objection.10

CHAIRPERSON GRIFFIS: Right, and I have11

that. Can you list the exhibits which you think we do12

not have?13

MS. KAHLOW: The February 27 foundation14

minutes that were --15

CHAIRPERSON GRIFFIS: Do you have an16

exhibit number on it?17

MS. KAHLOW: I do not. They were faxed on18

February 27 to the Zoning Commission, Office of19

Zoning, and also the invoice which was faxed on March20

3.21

CHAIRPERSON GRIFFIS: March 3?22

MS. KAHLOW: Yesterday was the invoice.23

CHAIRPERSON GRIFFIS: What's today's date?24

MS. KAHLOW: March 4, but you got the25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

76

other one last week, the other document.1

CHAIRPERSON GRIFFIS: Right, I mean, the2

first thing I'm trying to clarify is if the3

information came in and went into the file. The March4

3, you said was a bill?5

MS. KAHLOW: An invoice to GW, and you6

were just copied on it so you knew that --7

CHAIRPERSON GRIFFIS: Why was that8

pertinent for our information?9

MS. KAHLOW: Just because you might ask10

for it today, but the minutes that showed the11

designation and the description of the new program the12

foundation had negotiated with St. Mary's Court were13

submitted and faxed on February 27.14

MR. ZAIDAIN: Is this just evidence that15

the foundation has been set up, or the feeding program16

has been set up? What are we getting at?17

MS. MADDOX: It is an absolute description18

of the program with St. Mary's Court with all the cost19

factors, how it's to be divided.20

MR. ZAIDAIN: So, it's establishing that21

it's set up and it's operating?22

MS. MADDOX: Yes. It will be operating23

when we can provide funding.24

MR. ZAIDAIN: Right, but what I'm25
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understanding you guys are saying is that it's --1

you're now saying okay, we now have a program which2

they can donate money to.3

MS. MADDOX: It is an agreement between4

St. Mary's Court on 24th Street, which is an integral5

part of our neighborhood.6

MR. ZAIDAIN: Right, I understand.7

MS. MADDOX: And the Foggy Bottom Feeding8

Foundation, which is the entity that's operative under9

the zoning order. Monies should be paid to the10

foundation because the agreement is between the11

foundation and St. Mary's Court for the operation of12

the program, not between George Washington University13

and St. Mary's Court. The foundation board had a14

meeting with St. Mary's board --15

CHAIRPERSON GRIFFIS: I think that goes16

kind of far afield of what we're actually trying to17

decide in the appeal, not to mention the fact of18

anything that's happened in the past week. I'm not19

sure how it has any pertinence to whether we, in fact,20

view this appeal on the basis of the record, whether21

the C of O was improperly or properly associated. I'm22

going to caution the Board --23

MS. MADDOX: Excuse me, Mr. Griffis. The24

reason I brought that to your attention was the fact25
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that you were speaking from the letter from Shaw1

Pittman.2

CHAIRPERSON GRIFFIS: No, I understand3

that.4

MS. MADDOX: And we had equally at the5

same time provided information.6

CHAIRPERSON GRIFFIS: Okay.7

MS. MADDOX: So, I was just asking for8

fairness. Thank you.9

CHAIRPERSON GRIFFIS: And I'll be10

absolutely clear. In reading that, I was in a11

discussion with Mr. May on our deliberation the fact12

of what was the end result that the condition was in13

place to provide, and I think all it was doing was14

substantiating the fact that it looks like it's going15

in the right direction.16

Now that I've heard from the both of you,17

I would just ask you to turn your mike off. Mr. Feola18

has come up to the table. Did you have a comment, or19

just making sure you had a place at the table?20

MR. FEOLA: I like being closer.21

CHAIRPERSON GRIFFIS: Yes. I appreciate22

that.23

MR. FEOLA: Phil Feola, Shaw Pittman, on24

behalf of the University. No, I was just going to add25
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that the documentation that West End Citizens just put1

into the record is the documentation that I referred2

to in my February 28 letter.3

CHAIRPERSON GRIFFIS: Oh, so you're all4

talking about the same thing?5

MR. FEOLA: Yes, we're not disputing that.6

CHAIRPERSON GRIFFIS: Okay.7

MR. FEOLA: Now we finally have the8

alternative that we've been seeking.9

MS. KAHLOW: The difference is it was in10

writing. It was not orally. That's the difference.11

MR. FEOLA: My knowledge of it was orally.12

CHAIRPERSON GRIFFIS: Frankly, we'll leave13

that to you folks to deal with because there's not14

much we can do with it.15

MR. FEOLA: They now have somewhere to16

send the money.17

CHAIRPERSON GRIFFIS: Yes.18

MR. MAY: Mr. Chairman, can I ask one19

question of the people at the table?20

CHAIRPERSON GRIFFIS: Yes.21

MR. MAY: This is a Zoning Commission22

question and not a BZA appeal related question, and23

that is do I understand then what has been named is an24

alternative, or is this the foundation that's going to25
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receive the money to be able to transfer it to a1

contractor, if you will, who will actually do the2

feeding program?3

MS. MADDOX: It's to the foundation who4

has an agreement with the contractor, who's St. Mary's5

Court. So, they don't need to designate an6

alternative feeding program because we now have the7

instruments and the mechanism.8

MR. MAY: They've been referring to it as9

an alternative. Is that the University's10

understanding, and are they amenable to this11

arrangement? I'm sorry to take up BZA time on this,12

but this is a --13

CHAIRPERSON GRIFFIS: We'll give you 3014

seconds.15

MR. MAY: Thank you.16

MR. BARBER: I'm sorry. My understanding17

-- I'm sorry, my name is Charles Barber. I'm senior18

counsel with George Washington University. I did19

receive an invoice. My understanding, that this is an20

alternative program because it's already in existence21

a program at St. Mary's Court, and we are paying that22

money directly to St. Mary's Court, as the order23

provides, that if there is an alternative program24

named, that we pay it to the alternative program.25
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It's already existing.1

CHAIRPERSON GRIFFIS: Okay, thanks very2

much, Mr. Barber, and I'm not going to hear anything3

else on that. Mr. May, I appreciate you stepping in4

to say that.5

MR. MAY: My time is done.6

CHAIRPERSON GRIFFIS: But clearly, I7

think, if anything, you've evidenced the fact that8

there may be a misunderstanding. We, no matter what9

our thoughts are, can do nothing about that unless you10

think that we are pushed into the condition to11

indicate whether we can deliberate on that.12

MR. MAY: I think that this has no bearing13

on where we are right now, that we can decide this14

without this question being resolved. However, I15

would urge that, speaking again for the Zoning16

Commission, that this condition or this question be17

resolved in a mutually agreeable fashion as soon as18

possible because I don't want the 30 days to kick in.19

Then the University winds up naming their own, and20

we're going to wind up with another appeal.21

CHAIRPERSON GRIFFIS: Right, well said.22

He gets the last word on that.23

MS. MADDOX: Under those instructions -- CHAIRPE24

ready and should proceed with that. Is there anyone25
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that wants to make comments? Mr. Etherly?1

MR. ETHERLY: No, comments, Mr. Chair.2

I'm prepared to move forward.3

CHAIRPERSON GRIFFIS: Okay. Any others?4

VICE CHAIRPERSON RENSHAW: No comments5

other than we need to resolve waiving in the Foggy6

Bottom ANC 2-A material.7

CHAIRPERSON GRIFFIS: Oh, we did indeed.8

It was a consensus, unless I can hear opposition at9

this point, but I took it as a consensus, giving the10

opportunity to the Board members. So, we have11

accepted that into the record.12

Okay, I'll give a few seconds for folks to13

re-order their thoughts directly to this. We have, I14

think, clearly and decisively dispensed with numerous15

issues that came up. What was before us was the basis16

of either upholding an appeal that the C of O was17

issued in error, as it was not in full compliance with18

the Zoning Commission's order 746-C, or the direction19

of holding that.20

I would move, in effect, that we deny the21

appeal of Application No. 16950 of the West End22

Citizens Association, and I would ask for a23

second.assistant commissioner24

MR. MAY: Second.25
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CHAIRPERSON GRIFFIS: THank you, Mr. May.1

I think I've said my piece on this. I would be happy2

to answer or articulate anything further if the Board3

members so desire. I think we went through a fairly4

exhaustive exploration of this. I know all of us read5

and reread the condition, and I think we can make our6

comments known to the Zoning Commission privately of7

what we thought of this draftsmanship of that8

condition.9

I think, in all seriousness, the fact of10

the matter is, as we do, I know the Commission does,11

takes great concern on how you write conditions so12

that they can be easily understood, and most13

importantly, implemented and measured. This did come14

to a difficulty, but I think looking at the direct15

record of whether it was in error that the Certificate16

of Occupancy be issued based on this condition, I do17

not agree with, nor was I persuaded by the evidence in18

the record.19

Rather, I saw, in fact, steps that were20

taken, as we've talked about, and as are in the21

record, total steps on the developer's point to22

fulfill that condition. When there was unclarity or23

uncertainty of what direction could taken, it seems to24

me that the best situation was, in fact, pursued.25
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The modification that has come through1

that I think informs or substantiates my opinion is2

that the Zoning Commission re-looked at it and was3

clearly and more decisively laying out the4

alternatives and the time requirements for that5

alternative to be implemented. Others?6

Not hearing or seeing any response to7

that, then I'd ask for all those in favor of the8

motion to deny the appeal signify by saying aye.9

(Chorus of ayes.)10

CHAIRPERSON GRIFFIS: And opposed?11

(No response.)12

MR. MOY: The staff would record the vote13

as 5-0-0 to deny the appeal.14

CHAIRPERSON GRIFFIS: We're going to take15

just a three minute leg stretch recess, and we will16

return. We have one last case to decide in this17

morning, Mr. Moy, is that correct?18

MR. MOY: Yes, sir.19

CHAIRPERSON GRIFFIS: I would anticipate20

that we will hear this momentarily and that we will be21

out of here close to, if not on 12:00.22

(The foregoing proceeding went23

off the record at 11:38 a.m. and24

went back on the record at 11:5125
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a.m.)1

CHAIRPERSON GRIFFIS: Mr. Moy, if you2

could, identify the next case?3

MR. MOY: Yes, sir. The next case and4

final case for the morning is Application No. 16976 of5

Vivienne A. Awasum, pursuant to 11 DCMR 3103.2 for a6

variance from the off-street parking requirements7

under Subsection 2101.1, a variance from the rear yard8

depth requirements under Section 404, and a variance9

from the side yard width requirements under Section10

405, to allow the new construction of a flat, two-11

family dwelling in the R-4 District at premises 75712

Park Road, N.W., Square 2895, Lot 69.13

The Board heard the facts of the case and14

determined that additional information would be needed15

prior to making its decision. Also, the Board, at its16

February 11, 2003 public hearing, amended the17

application to include a required variance relief from18

the maximum number of stories.19

The Board requested that the Applicant20

provide additional information due by February 21,21

2003, which they did, by submitting information on22

February 21. That was to provide information with23

regards to a detailed site plan and diagrams, and24

documentation for a building height variance, which25
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would be Section 400.1, if appropriate. The submitted1

information is in your case folder as Exhibit 30.2

Also, the Applicant submitted proposed findings of3

fact. That is also in the same exhibit number.4

The completes my briefing, Mr. Chairman,5

unless you would like me to go into the more specifics6

of the detailed site plan and diagram.7

CHAIRPERSON GRIFFIS: No. Thank you very8

much. I think that's fine.9

I know you recall, Board members, the case10

on this. This did have an existing structure on it.11

In fact, we have photographs of it. It was quite an12

attractive structure. It is being proposed to build13

new on top of the footprint of what was, in fact,14

existing.15

I think there can be no argument that this16

is a unique shaped lot, and size also I think goes17

directly to that. The case is being put before us in18

the practical difficulty of building on this lot is19

one -- well, is the fact of if it was in total20

compliance with the regulations, and that being21

setting back the rear yard, the side yard, and22

requiring or providing an off-street parking, that23

there would be very little building area left, one24

that would be insufficient for, and the case was made25
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in the recent submission, insufficient for a single1

family or a matter of right development of a flat in2

the R-4 District, of which this is located.3

A quick digression and a point of4

clarification for the Board, and I hope we understand.5

We had amended the application for a number of6

stories. I was a bit thrown off in the last briefing7

as the project description kept talking about the8

basement. The last paragraph on the second page of it9

indicates that the basement is a cellar. So, clearly,10

there is an understanding there from the Applicant of11

what the difference is. Then there is substantiation12

in their written submission that the ceiling of the13

cellar level is 3'11-1/2" above the adjacent finished14

grade, which would then classify it as a cellar.15

I would just caution if there are further16

submissions by this Applicant that they do away with17

using basement in the description that is, in fact, a18

cellar, as it may throw us off a little bit. If19

everyone is understanding that, I think we can move20

on.21

I was also interested to note that there22

was a submission of the Post article. I think that is23

interesting in terms of the environment, and certainly24

goes to how this would have any detrimental impact in25
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the area or of the zone plan. It doesn't go directly,1

or it lends itself to the environment. It thought2

that was appropriate.3

What was more interesting to me is that4

they characterized this building as in the Columbia5

Heights Neighborhood. I think the Washington Post6

also did that. I have never known the Washington Post7

to get neighborhood boundaries correct, nor of my8

neighborhood, Columbia Heights. But that again is9

also a very large digression.10

So, let me hear other deliberations on the11

issues before us. We did have the diagram of the12

parking that I think if you, although it was clearly13

exaggerated, one might say, on how deep the car would14

go. I think the point, in fact, of what the impact of15

providing that space would have on the property if you16

even tried to build around that.17

At a legal dimension of nine feet, I think18

you'd have to actually make it more substantial than19

that in order to access the car, just for ease of use.20

Of course, that goes beyond the regulated parking21

dimensions. My point being that I think it would22

create, in fact, practical difficulties. As you cut23

away the rear of that building and then had to expand24

out onto the side of it and make a triangular shape25
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just in program and format of a building, it seems to1

become quite difficult, but I can hear from others.2

Mr. May?3

MR. MAY: Yes. I'm very, very troubled by4

the application, even with the amended materials. One5

of the things that we asked for last time was an6

indication of what the buildable area was if you did7

abide by the side yard and rear yard and parking8

requirements. We have a diagram which attempts to9

show that, but frankly, exaggerates some of the10

requirements and misses them in other areas. So, it11

doesn't really demonstrate the issue that I was trying12

to get at when I made the initial request for this13

information.14

I think I have to agree with you right15

from the start that this is a uniquely shaped16

property, and it's ripe for some additional17

consideration. In other words, you know, it's an odd18

shape, and there are some other constraints on the19

site with regard to the context and how the building20

faces line up that make this property a likely21

candidate for some form of variance. However, looking22

at the property and seeing the information that we23

have, which hint at this need for a variance, in my24

mind doesn't make a sufficient case for it.25
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What we really need to see in cases like1

this is a demonstration that an attempt to comply with2

the regulations would result in an unbuildable or3

undesirable property. I don't think that we have4

proof of that at this point. I think that we do have5

an indication that, you know, it's ripe for some sort6

of variance, but I don't think the case has been7

proven, and I would hate to think that we simply, you8

know, could go through this process and look at9

potential buildings and say well, yes, that site, that10

lot's, you know, it's a little narrow, or it's11

strangely shaped or something like that. So, they12

probably deserve variances. That's kind of, you know,13

the level of information that we have at this point.14

I would be much more comfortable if, for15

example, you know, we actually had the side yard16

setbacks shown on the drawing and the parking17

requirements shown accurately on the drawing. I mean,18

pictures of cars are, you know, help us understand how19

cars might move into the space, but in fact, a parking20

space is defined as, you know, 9 x 18 or whatever it21

is. It doesn't need to be an actual car.22

You know, the diagram shows a setback from23

the far corner of 40 feet. Well, 40 feet is not a24

rear yard requirement. It's not dictated by the25
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parking. When you have a varying rear yard, in effect1

the way the regulations read, and I think we covered2

this in another recent case, is that you'd average the3

rear yard across that length. So, it's not -- I don't4

have any indication that that was done in this case.5

It seems to be that, you know, if that's 40 feet, that6

that's going to give you more than the required rear7

yard setback, and it certainly gives you more than you8

need for the parking.9

So, in effect, we have this undersized10

buildable area shown. Even this buildable area,11

frankly, you know, would still allow you to build a12

three-story building with 2,000 square feet of livable13

space, which is not totally unpalatable, unmarketable.14

It may not be the maximum that one could build on15

this, but I mean, the maximum that one could build is16

probably closer to 3500 or 4,000 square feet of non-17

cellar space.18

This is a diminished footprint. It doesn't19

accurately reflect what the possible dimensions could20

be. Anyway, I am, as I said, I am amenable to the21

idea of a variance on this property, but I think that22

we need to have a good case made before it can be23

granted.24

CHAIRPERSON GRIFFIS: Thank you. Others?25
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Any issues that people saw? Comments on Mr. May's1

observation of the diagrams that were submitted?2

VICE CHAIRPERSON RENSHAW: Mr. Chairman, I3

concur with my colleague, Mr. May. I did want to4

point out that we had a party, a family in here before5

us at our hearing, and that was the neighbor at 7556

Park Road. There was his issue that he did not want7

the building to be supported on his wall, what he8

thought was his wall, party wall. It states here from9

the Applicant, I just want to point this out, that the10

common wall would be isolated structurally from the11

proposed building.12

CHAIRPERSON GRIFFIS: Gosh, where are you13

seeing that?14

VICE CHAIRPERSON RENSHAW: I'm seeing that15

on page six of the submission, and it is No. 33.16

Exhibit No. 30. It says the footings will support the17

structure in lieu of using the questionable common18

wall. The common wall will be isolated structurally19

from the proposed building. All attachments will be20

non-structural.21

CHAIRPERSON GRIFFIS: Okay.22

VICE CHAIRPERSON RENSHAW: Okay.23

MR. MAY: I would like to add, I saw that24

indication in the text of what was submitted, but I25
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will say that the drawings don't really make that1

clear.2

CHAIRPERSON GRIFFIS: No, indeed they3

don't. They show the spread footings expanding under4

that wall.5

VICE CHAIRPERSON RENSHAW: Yes.6

CHAIRPERSON GRIFFIS: Again, I think we're7

moving in a direction that's beyond our jurisdiction.8

I mean, I would hope that there's great care,9

especially if there is excavation of that basement10

level, that there is great care to the common wall, as11

would be required. It's certainly easier to hold it12

up than trying to rebuild it once it's fallen down.13

Okay, other issues? Issues talked about?14

One of the things that I also feel and15

formed during my deliberation was the fact that not16

only is this a unique size parcel shape, there's a17

unique condition on this parcel, and that was there is18

an existing building, as I started to talk about. I19

find it, frankly, infuriating that the District has a20

policy that thinks it remedies problems by demolishing21

buildings. Certainly you can see by the photographs22

submitted that there were building issues with this.23

You know, and I'm not going to do an analysis of this,24

but my point being, frankly, the brick facade looks in25
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great shape, the portion that's still there.1

In any case, what we have is a condition2

that arises out of that with the District removed this3

structure. The footprint and massing is being4

proposed to be rebuilt, and yet we're finding that5

there is insufficient satisfaction of our current6

regulations to replace the massing that was existing.7

I think there is the unique condition and the8

practical difficulty in looking on how it fills out9

the rest of the block, how it deals with any of the10

structure that may remain.11

It isn't the basis for my support of the12

application. I don't think it on its own created the13

definitive case for this, but I think it does play a14

part in establishing the great uniqueness and the15

practical difficulty.16

Mr. May, I believe that in your comment, I17

believe yes, you could build a structure of 700 or 75018

square feet, or make it 800 square foot footprint, and19

give three floors and a cellar. In square footage,20

you have a substantial, or let's say an average single21

family home of whatever that might be, 3200 square22

feet or so.23

Then when you look at the footprint, which24

I think we have to take into consideration, just25
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putting in a stairway, looking at the circulation of1

how you would actually create rooms within that space,2

based on this kind of clipped corner square, I wonder3

if it would, in fact, be practical or even of the size4

that would create residential space.5

I think I could probably guarantee that if6

the 750 square foot footprint was built, we'd be7

looking at a variance for special exception for the8

addition to the rear of an existing non-conforming or9

a conforming structure at some point, as we have in10

numerous cases with very small houses that are trying11

to accommodate contemporary lifestyles and families,12

not to mention just the guts of stairs, mechanical13

units, kitchens, and bedrooms.14

So, I tend to agree, Mr. May, that the15

requested information was well articulated. I think16

the submissions that we have are not the best we've17

ever seen, albeit it tells the story that needs to be18

told in how we can factor this in.19

You know, to be frank, in my opinion, with20

your comments, I agree with, and then I sit back and I21

think, yes, if we had one of the high powered legal22

firms representing this case, it would probably be a23

home run, and I think that they would have put it24

together and crafted it and all that. So, whether25
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this is correct for me to say on the record or not, I1

look more deeply in applications that don't have that2

kind of representation to see if the facts are in fact3

there that can substantiate a case.4

Let me let others weigh in, if they would5

be so willing.6

MR. MAY: Can I answer?7

CHAIRPERSON GRIFFIS: Yes, you may.8

MR. MAY: Let me just answer a couple of9

points you've made. I understand completely the point10

you make about a more polished case being made for11

this and the benefit of high paid legal advice.12

However, I don't really look at this as a legal13

consideration so much as one that is architectural or14

site planning or whatever you want to -- I wouldn't15

want to limit it to one discipline.16

What concerns me here is that what is in17

evidence is essentially an attempt to reproduce the18

earlier building for uses that are not entirely clear19

or not necessarily entirely beneficial in that, you20

know, this was the footprint before, and you know, why21

shouldn't we be able to build what was there before.22

Well, there are reasons why the zoning codes were23

instituted to start with, that have to do with having24

adequate light and air and side yards and courts and25
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thinks like that, and parking. It's not an1

insignificant consideration.2

I think that in order to get a variance3

from those regulations, one has to make a compelling4

case. It doesn't necessarily have to be, you know,5

the product of the best legal minds, and I agree, we6

have to look more carefully sometimes when not all the7

information is right there on the surface in black and8

white.9

However, I think what I have been hoping10

for in this case is a relatively simple demonstration11

that if one actually did apply the appropriate12

setbacks and provided parking, that it would be13

unworkable in some way. I don't think it's14

unreasonable to ask that that be demonstrated of any15

applicant. You know, that's where this really falls16

short for me.17

I do have a certain sympathy for the18

notion that this is an -- I mean, there was an19

existing building here, and there's an attempt to20

replicate that footprint, but that footprint21

necessarily wasn't the best thing that could be done22

on that side, or at least we don't have any proof of23

that.24

Anyway, that's about what I have to say.25
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CHAIRPERSON GRIFFIS: Okay. If I'm1

hearing you correctly, you could conceivably be2

convinced if the proper documentation and argument was3

made?4

MR. MAY: I have to say frankly that I5

could be convinced that a variance was necessary or6

desirable in this case to make a better building. I7

think that even with the right diagrams, that I'm not8

completely compelled about this particular building.9

It's hard to say not having seen those diagrams, but10

I'm not completely compelled. I think that, you know,11

it's still somewhat 50/50 even if the right diagrams12

were here.13

I would say, though, that you know, I14

believe absolutely that with the right diagrams and15

with the right design, one could make a very16

compelling case to get a variance from side yard17

and/or rear yard and/or parking in this circumstance.18

Maybe not all three, because I think there are lots19

of things that could be done with parking and the rear20

yard or side yards. I mean, there's a lot more21

flexibility here than what is evidenced in the plan22

that we'll see.23

MR. ETHERLY: Mr. Chair, I'll just24

associate myself with your comments. Thank you.25
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CHAIRPERSON GRIFFIS: Mr. May, is there1

any portions which you find particularly -- thank you,2

Mr. Etherly -- any portions that you find particularly3

convincing or on its whole, it just doesn't see the4

test?5

MR. MAY: I think on the whole, it doesn't6

add up to a compelling argument. I don't see a7

sufficient argument for why the previous footprint8

should be followed. I mean, for example, if you're9

going to start violating the side yard, why aren't you10

pushing the edge of the building all the way to the11

alley, for example? Or in the back, you know, well,12

actually it happens on both sides. You know, I don't13

see a compelling diagram that shows that that parking14

couldn't be considered in any number of locations, not15

necessarily just the rear yard. There is the side16

yard as well. I mean, there are just lots of17

different possibilities for how this could be laid out18

that would comply with the regulations that would be a19

reasonable building.20

Again, it is a unique site, and it is21

difficult to do all of these things, and you may have22

to be, you know, an absolutely brilliant planner to do23

something that complies with the regulations and24

allows the owner to build what they are -- I hate to25
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use the word, but what they're entitled to. It's not1

really the sense of it because there may be some2

limitations that would prevent you from building your3

full, you know, allowable square footage or what have4

you.5

At the same time, what I see here is6

simply not a compelling case, that all three variances7

need to be granted in order to make this site work.8

CHAIRPERSON GRIFFIS: Okay. Mr. Zaidain?9

MR. ZAIDAIN: Let me chime in here just10

because I think we have an interesting dialogue here.11

You just made a point about, you know, it seems to me12

that you're exploring other options. You said that13

the law definitely would -- there is some uniqueness14

and difficulty to the lot. You just don't think that15

this, I mean, we're kind of getting into elements of16

design, but this design meshes with those challenges,17

I guess you could say.18

But then you had just made the point about19

bringing up the side wall and the rear wall, all the20

way up to the alley. I'm just trying to get a handle21

on what you're using to assess the level of a variance22

that would be appropriate here.23

For example, the way I look at this is by24

staggering the side wall back and the rear yard back25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

101

and providing this court, so to speak, that they are1

attempting to bring some light and air and preserve2

the character of the back alley. I don't see how3

bringing the side wall all the way up to the alley and4

the rear wall, extending the rear wall out would meet5

that end, which is something that we would like to6

encourage. I mean, did I understand your point7

correctly?8

MR. MAY: Well, the regulations, when it9

comes to side yards, will say things like well, if10

there's going to be a side yard, it needs to be at11

least eight feet.12

MR. ZAIDAIN: At least eight feet, right,13

exactly.14

MR. MAY: And what we're talking about15

doing here is reducing that. I don't have a really16

good idea on how much they've reduced it because I17

don't recall seeing that dimension very clearly, or18

maybe I missed it.19

MR. ZAIDAIN: Does that zoning apply here?20

Remind me. In terms of are we in the zoning category21

where that side yard, where there's not a side yard22

requirement. If it is going to be there, it's eight23

feet?24

MR. MAY: No, actually, you're right. In25
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this circumstances, this is the end of a row, and a1

side yard is required absolutely.2

MR. ZAIDAIN: Okay.3

MR. MAY: However, in other circumstances4

when a side yard is required, it's either zero or a5

minimum of eight feet. In some cases, it's a minimum6

of six feet for certain zones or certain building7

types.8

There is also an allowance for an existing9

building to have a side yard of as little as five10

feet, and you can add onto it as long as you maintain11

that five feet. What, you know, it seems we may have12

here is something like, you know, three or four feet,13

and I mean, there's a reason why it was eight feet or14

none, when the regulations were written, and having15

those sort of spaces that are not clearly part of the16

yard and are not necessarily going to be maintained in17

the long run are not good for the community.18

I mean, I had a professor in school who19

called them the dead cat spaces. I mean, it's where20

stuff collects and isn't necessarily maintained. I21

mean, that's one reason. There may be other reasons22

why the regulation may have been done.23

I'm not saying that you can't make a case24

that it should be three or four feet or two feet off25
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of the alley and that there isn't some reason why1

that's desirable. All I'm saying is that the case2

hasn't been made here, and if somebody can make that3

case in a more compelling fashion for this building, I4

think I could vote in favor of this.5

I'd just say that with what I see right6

now, I don't see a compelling case for this building7

and these variances.8

MR. ZAIDAIN: You were talking about your9

dissatisfaction with the submittal. There was a10

statement on page three, bullet number two, saying11

that if all of the minimum code requirements were met,12

a single family dwelling is not even possible after13

strict compliance. Do you absolutely disagree with14

that statement?15

MR. MAY: On --16

MR. ZAIDAIN: Page three, bullet --17

MR. MAY: Number two?18

MR. ZAIDAIN: Yes.19

MR. MAY: At the bottom. This is the most20

recent submission?21

MR. ZAIDAIN: Yes, at least that's what I22

have.23

MR. MAY: Oh, absolutely I disagree.24

MR. ZAIDAIN: Okay.25
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MR. MAY: I mean, a single family1

dwelling, you know, you could fit two of the single2

family dwellings that I lived in when I first had a3

house in Washington on this lot, maybe even a third.4

I mean, the footprint is a very workable footprint,5

when you look at the diagram of even what they show,6

and it's 700 feet. It's a workable footprint, and you7

can build three stories.8

VICE CHAIRPERSON RENSHAW: Mr. May, are9

you making that comment keeping in mind that the home10

or the two-family flat is to be positioned on the11

existing foundation? It seems to me your argument is12

one for changing the foundation to have a better13

design.14

MR. MAY: Well, we don't have very clear15

evidence with regard to the foundation because I think16

when we queried whether in fact there is some absolute17

necessary to build on the foundation or whether in18

fact it's structurally sound, I did not get the19

feeling that it's an absolute that we are following20

this, that they plan to follow this foundation or that21

they're not going to replace some portions of it.22

I have to say frankly that for the type of23

construction that they're showing here, I find it very24

doubtful that they would, in fact, build on the25
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existing foundation. However, that's not really, I1

mean, that's more of a building code issue than2

anything else.3

A foundation is not -- I don't think that4

re-using an existing foundation can contribute to the5

practical difficulty. I think that we can give some6

weight to the notion that they want to follow the7

existing facades on the front, not on the rear, but8

the front. I think that that's reasonable because I9

think it's a respectful thing to do for that block,10

but you know, following the exact foundation the way11

it is, not necessarily.12

CHAIRPERSON GRIFFIS: Okay. I would agree13

to the following, and I think the testimony was there14

was some difficulty in knowing exactly what they could15

use or not use, and they would assume that they'd be16

putting all new. But the fact of the matter is, I've17

stated, is the existing condition, I think, goes to18

its uniqueness and also part of what creates the case.19

Now, let me start with a statement that20

may not go directly to this, but it seems to me, as I21

stated, ridiculous that the District would take down a22

building. Of course, I'm probably going to get in a23

lot of trouble for saying that, but I don't do the24

assessments of these buildings. I've just never been25
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shown how that's a great policy to remove these1

buildings. Here we are now faced with another2

District body saying you know what? Not only did we3

take the darn thing down, but you can't rebuild that.4

So, that gives me some caution and some pause, but I5

want to talk directly because Mr. May brings up some6

excellent points. Let's look at it. Let's look at7

what the uniqueness and the practical difficulty for8

the rear yard setback.9

We have, if you aligned with the adjacent10

lots, from the direct public alley, if you set back11

the appropriate rear yard setback, or even aligned it12

with the adjacent properties, the building would set13

about where it is now. The uniqueness comes from the14

fact that the alley clips that, creating a triangle of15

a shape, creating a very difficult and a difficulty in16

fulfilling the entire setback, not to mention when Mr.17

May brings in the fact of well, how is this18

appropriate, or how is it the light and the air and19

the issues of all are excellent points.20

Then you have to put in into context of21

well, how does it align with the adjacent structures.22

I would submit that based on the diagrams that we23

have, that clipping of the lot itself, which goes to24

its uniqueness, lends itself to its practical25
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difficulty of substantiating a rear yard requirement1

that if it was, in fact, put in as required, it would2

be substantially less than the adjacent properties.3

I don't think that one serves any of the4

issues of maintaining or substantiating the light and5

air, the circulation, and I think does go directly to6

the idea that you're making a substandard building if7

not a basically unaccommodating. I think anyone can8

say, you know, a man in an apartment in Manhattan that9

I think was 50 square feet and paid a fortune for it,10

but whether that's something that we actually applaud11

or actually look to replicating, I mean, this doesn't12

look to me also of trying to market. It would be13

interesting in a discussion if this was marketing the14

kind of starter home or starter apartments and things.15

Then I think you could say yes, you know, splitting16

this into six to ten units seems to overpower the lot,17

but still, staying within the matter of right18

distribution of units within this as a flat.19

I don't go directly where Mr. May did in20

terms of walking down a comparison of living units.21

That to me, the rear yard is a strong case and22

substantially made.23

Now, when we look at the side yard, the24

side yard goes to the same arguments. In fact, if you25
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look at where the eight foot would be, one, this is1

not, and I agree with Mr. May. It may be my memory,2

too, that I'm not sure what -- I'm sure it's in there,3

the exact dimension of what the side yard relief is4

being asked for, but I can see just on the diagrams5

and reviewing and looking at the site plan, it is not6

a huge amount of space. We're talking, you know,7

roughly -- yes, upwards of its worse case scenario,8

maybe up to four feet.9

The issue of this is the building is10

aligning itself with the angle of that alley, that11

what you started to say was a court, which I would say12

could probably fit the definition of a court, which is13

the architectural articulation of a facade in order14

to, you know, accommodate either a design or a program15

issue. I think that's exactly what it was doing.16

In replicating the old building, I mean,17

there was possibly some wisdom of the way they built18

it originally, and I think that wisdom may be carried19

on. Now it sets up a better fenestration line. It20

sets up room division. The point being on the side21

yard, it is very minimal at the points of which it22

crosses into the side yard, and it does show at the23

rear in its worse case scenario, or its longest run,24

in the rear of the property, you could see what's25
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happening there as they are trying to configure a room1

at the rear of the property and also closet space, how2

kind of oddly shaped they are because of the footprint3

itself.4

Ms. Renshaw?5

VICE CHAIRPERSON RENSHAW: On the parking6

issue, of course, I'm one who likes to see cars7

disappear as much as possible into neat little8

garages, which is not the case in the District. I9

doubt that many people park in their garages, but in10

this particular plan --11

CHAIRPERSON GRIFFIS: Well, there's a12

problem right there.13

VICE CHAIRPERSON RENSHAW: Right on, but14

in this particular plan where we're looking at the15

basement, we've got two units, one duplicating the16

other. When you go back to the basement lay-out, I17

don't see why that back bedroom could not be the18

parking area, a parking garage.19

CHAIRPERSON GRIFFIS: That's an excellent20

point.21

VICE CHAIRPERSON RENSHAW: Thereby, that22

unit, that basement and first floor unit, would then23

be a three bedroom unit with a parking garage.24

CHAIRPERSON GRIFFIS: The problem is you25
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do away with the entire first floor in that area also,1

and I had the same thought. If you go to the2

elevation, what I'll direct your attention to is the3

line of the ceiling of the first floor, or the first4

floor itself. If you were to take away the basement5

and park it, your basement, up until the structure6

that would hold the first floor, is less than four7

feet. So, you're obviously not slipping a car into8

four feet.9

So, the point being -- well, I guess if10

you go down.11

VICE CHAIRPERSON RENSHAW: Certainly you12

could excavate out and go down into it. So, anyway,13

that was just a reflection of a non-architect here.14

CHAIRPERSON GRIFFIS: Yes. No, and I15

think it's a good point. I mean, I think logically16

we're all going through that, and in order to ramp17

down to get below the first floor, if you used, you18

know, a ten percent or let's give it a 12 percent19

grade to try and ramp down there, I mean, I think20

you're starting on whatever two blocks up from Park21

Road is, meaning the ramp just to get down that22

distance is going to take a substantial run. So,23

you're not slipping down below the basement.24

So, you would take off some of the first25
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floor. Whether that could be done or not --1

VICE CHAIRPERSON RENSHAW: I still think2

it could be done.3

CHAIRPERSON GRIFFIS: Absolutely.4

Absolutely. I just warn folks on the realities.5

Okay, others? I'm sorry if I cut you off, Ms.6

Renshaw. Do you have additional?7

VICE CHAIRPERSON RENSHAW: No, just to say8

that it has been done in my neighborhood with the9

access from a back yard, an enclosed back yard,10

ramping down into a lower level basement garage. So,11

in any case, I just speak from that reflection.12

CHAIRPERSON GRIFFIS: Okay, and I guess,13

you know what's interesting with that comment, Ms.14

Renshaw, I think that if that was addressed by the15

Applicant or we had put that through, I think again it16

could be argued that there is substantial practical17

difficulties created in trying to do below grade18

parking on an R-4 small lot and based on the size.19

Obviously that wasn't before us.20

Any other discussion? If there isn't,21

actually I think we ought to proceed with the motion22

and then we could take further deliberation on the23

motion. I would move approval of Application 1697624

for the variance from the off-street parking25
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requirement of one, and the variance from the rear1

yard depth requirement, and the variance from the side2

yard width requirements under Section 405, which would3

allow a new construction of a flat in an R-4 district,4

the premises 757 Park Road, N.W., where one structure5

previously existed. That's my embellishment to the6

motion.7

MR. ETHERLY: Seconded, Mr. Chair.8

CHAIRPERSON GRIFFIS: Thank you.9

Discussions on the motion? Yes, Mr. Zaidain?10

MR. ZAIDAIN: Yes. I agree with Mr. May's11

points, especially when he said, I mean, I think we're12

all in agreement that there are some variance level,13

or this site does qualify for some sort of variance in14

order to encourage its redevelopment. There is some15

uniqueness to this lot.16

I don't see the answer in terms of17

determining -- well, let me back up. I think what Mr.18

May is concerned is what the level of variance relief19

we're giving here is adequate for the project. I can20

see his point. However, I don't know at what standard21

we can fairly and adequately judge that level, and22

maybe that's a discussion that we need to get into at23

some point.24

I mean, in my mind, and I'll speak briefly25
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in my mind, once a variance is determined, or once a1

lot is determined that is worthy of having a variance,2

I think we then look at the project, and we're saying3

okay, does this project meet that variance test? Does4

it comply with the intent of the zoning plan and map,5

and that's the analysis I have to use for looking at6

this project. I think that the design is consistent7

with the zone map and plan, and that it's consistent8

with the character of the neighborhood.9

I mean, I made the statement about the10

alley, and what I call the court, and I think he used11

the word court. It enhances the site, but again, I12

see Mr. May's point. I just don't see the standard13

which we could use to make a determination. I think14

if we get into redesigning the project. I know he's15

itching to say something down there.16

It's a dilemma that leads me to just17

saying okay, a variance is needed. The test has been18

met, but now we're looking at the level of what type19

of variance is being required, and I don't have that20

standard. The standard that I'm using for this is21

does the design meet the intent of the zoning22

regulations? Are light and air being preserved, and23

is it negatively affecting the surrounding character,24

and my answer to all that is, well, in the positive,25
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in terms of supporting the variance. I think it could1

yes, yes, no, but that's where I'm at.2

CHAIRPERSON GRIFFIS: I appreciate you3

bringing that up because that is an excellent point,4

at which if you feel, and in your own deliberation,5

that the test has been met, where is it that gives you6

or this Board the jurisdiction to set its7

proportionality.8

MR. ZAIDAIN: That was the word I was9

looking for.10

CHAIRPERSON GRIFFIS: Indeed.11

MR. ZAIDAIN: I've heard that before.12

CHAIRPERSON GRIFFIS: And until we're13

directed or cited that, I think it comes into and14

informs the record and sets our own deliberative15

process. I think it is a very difficult one and16

perhaps needs to be further defined so that we don't17

fall into, frankly, one I think ditch we might fall18

into is relying on our own personal opinions of what's19

appropriate or not. I don't disparage anybody. I'd20

probably be the worst offender of that.21

The point is how do we set a level of22

measurement and frankly of judicial proceeding? Mr.23

May?24

MR. MAY: Yes. I understand, and I agree25
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totally with your sentiment. My remaining concern1

with this particular project has to do with the notion2

that okay, if we accept the idea that some form of3

variance relief is appropriate here, I still believe4

that a compelling case has to be made for this project5

that the right relief has been requested and6

demonstrated, and that's what I don't see.7

CHAIRPERSON GRIFFIS: Right.8

MR. MAY: I have no desire to redesign9

this project, and I don't want to insert my own views10

about what's important and what's not here. There are11

a lot of other things that, you know, that one can do12

with this that I would probably find very unpleasant13

but still well within code.14

However, when each one of these cases15

comes up, it needs to be evaluated in terms of what we16

are presented, and I simply am not convinced by what17

we have been presented that this is the right thing to18

do on this site. Otherwise, I am prepared to proceed19

to vote.20

CHAIRPERSON GRIFFIS: No, and I appreciate21

it, Mr. May, and that's why I was trying to have you22

explore were there aspects of the case that were, in23

fact, proven to you or not.24

Ms. Renshaw?25
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VICE CHAIRPERSON RENSHAW: In some ways, I1

think we feel a draft at our back here because this2

building has been razed, and there is now a blank3

spot, and something that needs to be filled in. The4

questions that Mr. May has brought up are very5

compelling.6

I feel, because he questions whether or7

not there has been a demonstration that what is8

required by the regulations would be unworkable. I9

feel that perhaps a better case could have been made.10

Again, I just am questioning whether or not we feel11

in a rush to fill this blank space because it is12

there, whether or not we should step back from this13

and say something better can be presented, even proof14

to us that what is required by the regulations cannot15

be met.16

So, that is how I feel.17

CHAIRPERSON GRIFFIS: That's an excellent18

point. I could say for myself, I don't feel any rush19

to proceed with this based on the fact that nothing20

else could be done. I mean, I think this is probably21

a valuable piece of property that could be resold. My22

point would be is we'll just see this again. We may23

see it in a different material. We may see it in a24

little different fenestration pattern, but I don't see25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

117

anything that lay this out that would substantially1

change this in the application. It may change the2

aluminum siding on the side of the alley, which would3

probably be a positive piece.4

VICE CHAIRPERSON RENSHAW: Or change the5

foundation.6

CHAIRPERSON GRIFFIS: Right, okay.7

VICE CHAIRPERSON RENSHAW: And parking.8

CHAIRPERSON GRIFFIS: Anything else on the9

motion? No other comments? Then let me proceed and10

ask for all those in favor, signify by saying aye.11

(Chorus of ayes.)12

CHAIRPERSON GRIFFIS: And opposed?13

VICE CHAIRPERSON RENSHAW: Opposed.14

MR. MAY: Opposed.15

MR. MOY: The staff would record the vote16

as 3-2-0, three to approve the motion, the affirmative17

be the Chairman, Mr. Zaidain, and Mr. Etherly, opposed18

Ms. Renshaw and Mr. May.19

CHAIRPERSON GRIFFIS: Good. Thank you,20

Mr. Moy. We had no parties in opposition on this21

case. We did have testimony of one opposition. Are22

we amenable to doing a summary order on this, or are23

we looking for a full order on this? I would be of24

the mind to have a summary on this, unless there's any25
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objection from the Board.1

Very well, let's do that. I would say2

thank you all very much. That was an excellent3

proceeding of the entire morning, but also this last4

case.5

Mr. Moy, you have other issues for us this6

morning?7

MR. MOY: No, the only thing is we have8

the minutes. We could either od it now or at the9

first thing in the afternoon session.10

CHAIRPERSON GRIFFIS: Well, the first11

thing in the afternoon, we're going to review them12

over lunchtime and discuss any problems and13

corrections, and then we'll make that official on the14

record.15

So, that being said, I appreciate16

everybody that participated this morning. Excellent17

job. This will conclude the morning session of 418

March 2003.19

(Whereupon, the above-referenced matter20

was concluded at 12:39 p.m.)21


